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ANALYTICAL INDEX TO CASES 


A 
ADOPTION 


1. Dispensing with consent to order; consent . . . unreasonably withheld; 
adoption conducing to child’s welfare; child having been placed in care 
of foster-parents; consent originally given, but later withdrawn; 
Adoption Act, 1950 (14 Geo. 6, c. 26), s. 3 (1) (c). Guardian ad litem; 
infant parent; County Court Rules, 1936, Ord. 5, r. 13, r. 14; Adop- 
tion of Children (County Court) Rules, 1949 (S.I., 1949, No. 2396), r. 1, 
r. 9. The mother of an infant left her husband, the father of the infant, 
three weeks after the infant was born, and went to live with her 
parents. Later, she obtained an order of justices giving her the custody 
of the infant and directing the father to pay 15s. a week for its main- 
tenance. The mother, wishing to go out to work, on the advice of the 
children’s officer of the local authority, placed the infant in the care 
of foster-parents who received the 15s. from the father and a further 
5s. a week from the mother who visited the infant from time to time. 
After about a year the mother began to live with a married man, 
intending, if and when it became possible, to marry him. The foster- 
parents approached the mother with a view to adopting the infant, 
and on March 1, 1952, the mother consented in writing to the adop- 
tion, but on April 28, 1952, she withdrew her consent. On an applica- 
tion by the foster-parents to the county court for an adoption order 
in respect of the infant, the county court judge held that in the cir- 
cumstances the mother’s consent had been unreasonably withheld 
within the meaning of s. 3 (1) (c) of the Adoption Act, 1950, and he 
made an interim order in favour of the applicants. At the date of the 
hearing of the application the mother was under twenty-one :—Held, 
the withholding by a parent of consent to an adoption could only 
properly be held to be unreasonable in exceptional cases; in deter- 
mining in the present case whether the mother’s consent to the order 
was unreasonably withheld within the meaning of s. 3 (1) (c) the 
facts that the order, if made, would conduce to the welfare of the 
child, that the mother had seen fit to place the infant in the care of 
foster-parents (without in any way abandoning it), and that she had 
previously consented to the adoption were not evidence that her 
consent was unreasonably withheld, and, therefore, the county court 
judge had misdirected himself and his decision was wrong. Hitchcock 
v. W.B. (1952) (116 J.P. 401), approved. Per curiam, under the 
Adoption of Children (County Court) Rules, 1949, rr. 1 and 9, read in 
conjunction with the County Court Rules, 1936, Ord. 5, rr. 13 and 
14, it would seem that a guardian ad litem of an infant parent who is 
respondent in adoption proceedings ought to be appointed on its 
appearing on the face of or in the course of the proceeding that he 
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2. C 


or she is an infant. In the ordinary case where all that is necessary 
is that the judge should be satisfied of the parent’s consent, no useful 
purpose would be served by the appointment of a guardian ad litem, 
but, where an infant parent opposes and an order is sought against 
the parent’s will on the ground that his or her consent is unreasonably 
withheld, the question whether a guardian ad litem should be appointed 
is one in which the position should be made clear in the rules. (Re K. 
(an infant). Rogers and Another v. Kuzmicz. C.A.)... 


hild subject of custody order by Divorce Court ; -effect of adoption on 
custody order; duty of county court and justices; Adoption Act, 
1950 (16 and 17 Geo. 5, c. 26), s. 10 (1), (2).—On a decree of dissolution 
of marriage made in favour of the wife on April 16, 1947, it was ordered 
that the child of the marriage should remain in the custody of the 
wife, but that he should not be removed out of the jurisdiction without 
the leave of the court...On December 16, 1950, the wife re-married, 
and on April 11, 1951, the child was adopted by the wife and her 
second husband. On a summons by the wife for leave to take the 
“child of the marriage *’ out of the jurisdiction:—Held, by virtue 
of s. 10 (1) and (2) of the Adoption Act, 1950, when the adoption 
order was made the child ceased to be the child of any previous marri- 
age and became the child of the marriage between the wife and her 
second husband, and, therefore, it was incorrect to describe the child 
as the “ child of the marriage ’’ which was dissolved in 1947, and the 
court had no power to make the order sought. Where a person desires 


to adopt a child in respect of whom a custody order has been made 
in the Divorce Court, the application can be dealt with by a county 
court or a court of summary jurisdiction under the Adoption of 
Children Acts in the ordinary way, and it is not necessary for the 
discharge of the custody order to be obtained before the application 
is made: see direction of Lorp MERRIMAN, P. (RAYDEN ON DIvoRCE, 
2nd supp. to 5th ed., p. B 63). (Crossley v. Crossley. P.D. & A.) ... 


APPEAL 


Practice; case stated; appeal from quarter sessions; extension of time 


for appeal; “special circumstances’; solicitor’s inadvertence or 
negligence; R.S.C., Ord. 59, r. 30 (2).—A solicitor’s inadvertence, 
resulting delay in making application to enter for hearing an appeal 
from quarter sessions to the Divisional Court, may constitute 
“ special circurnstances *’ conferring discretion on the court to grant 
an extension of time beyond the six months laid down in R.S.C., 
Ord. 59, r. 30 (2). At a court of summary jurisdiction sitting at 
Epping, Essex, on January 25, 1952, the applicant was convicted of 
having driven a car on a road without due care and attention and 
without a licence, contrary to the Road Traffic Act, 1930, s. 12 (1) 
and s. 4 (1), and of having used a car on a road without a policy of 
insurance or security in respect of third party risks in relation to such 
use, contrary to s. 35 (1) of the Act. She appealed to Essex Quarter 
Sessions sitting at Chelmsford against her convictions, and on March 13, 
1952, her appeal was dismissed. Quarter sessions having stated a Case 
for the opinion of the High Court, on September 13, 1952, an applica- 
tion to the Crown Office to enter the appeal for hearing was refused 
on the ground that it was not accompanied by the recognizance. 
On September 18 a further application, then accompanied by the 
recognizance, was refused on the ground that it was out of time, 
being made “ after the expiration of six months from the date of the 
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APPEAL—continued PAGE 


judgment ” and so did not comply with R.S.C., Ord. 59, r. 30 (2). 
The applicant applied to the court for leave to enter the appeal out of 
time, alleging her solicitor’s inadvertence as ‘‘ special circumstances ” 
for granting leave under the rule. (Collyer v. Dring. Q.B.D.)... 


B 


BANKRUPTCY 
Bankruptcy notice; arrears of water rates; order of court of summary 
jurisdiction; direction to levy distress in default of payment; 
“final order”; Bankruptcy Act, 1914 (4 and 5 Geo. 5, c. 59), s. 1 
(1) (g), Summary Jurisdiction Act, 1879 (42 and 43 Vict., c. 49), s. 6, 
s. 35.—A local authority, as statutory water undertakers, obtained 
in a court of summary jurisdiction*an order against the debtor for 
payment of a water rate amounting to £2 12s. 6d. with 3s. costs. The 
order contained a direction that, in default of payment, the sum due 
thereunder should be levied by distress and the sale of the debtor’s 
goods. The debtor failed to pay, and the council served on him a 
bankruptcy notice in respect of that order. On appeal by the debtor 
the bankruptcy notice was set aside by a divisional court of the 
Chancery Division on the ground that the words in the order relating 
to the levy of distress were a limitation and precluded the issue of a 
bankruptcy notice. The council appealed :—Held, the fact that in the 
order it was provided that in default of payment the sum due might 
be levied by distress and sale of the debtor’s goods did not diminish 
the effectiveness of the order which was and remained a final order 
against the debtor and one on which execution had not been stayed, 
within the meaning of the Bankruptcy Act, 1914, s. 1 (1) (g), and, 
therefore, the bankruptcy notice could issue. (Re A Debtor (No. 48 
of 1952). Ex parte Ampthill Rural District Council v. The Debtor. 


BUILDING 


1. Metropolis; dangerous structure notice; complaint before magistrate; 
order that defendants “‘ take down, repair or otherwise secure ”’ pre- 
mises; statutory tenants in premises; premises economically not 
worth repair; discretion of magistrate; London Building Acts 
(Amendment) Act, 1939 (2 and 3 Geo. 6, c. xevii), ss. 62, 64.—At a 
metropolitan magistrate’s court a complaint was preferred by the 
London County Council charging Bewlay & Co., Ltd., the owners of 
premises known as 27 Store Street, Holborn, with having failed to 
comply with a dangerous structure notice served under s. 62 of the 
London Building Acts (Amendment) Act, 1939, as speedily as the 
nature of the case permitted, contrary to s. 64 of the Act. On May 19, 
1952, the council served on the company a notice requiring them to 
“take down, repair, or otherwise secure such portions of the main 
front wall and the balconies on the main rear wall as are fractured, 
sagged out of perpendicular, loose, insecurely supported, or otherwise 
insecure and do any further work rendered necessary by the fore- 
going.”” On receipt of the notice the company at once shored up the 
premises to prevent any immediate danger. There were statutory 
tenants in the house, and the district surveyor had refused to exercise 
his power of certifying that it was necessary to remove them. The 
magistrate found that the premises were not such as would warrant 
the expenditure required to put them in a safe condition and a 
reasonable state of repair and that in normal times the building 
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BuILpING—continued 
would doubtless have been demolished because it was not worth 
repairing from an economical point of view, but he held that he had 
no discretion and was bound to make an order in the exact terms of s. 
64 requiring the company “ to take down, repair or otherwise secure ”’ 
the premises, and he made such an order accordingly. The company 
appealed :—Held, that the case must be remitted to the magistrate 
with the opinion of the court that he was wrong in holding that he 
had not a discretion with regard to which of the three courses of 
action he would order and that it was open to him to order that the 
premises should be taken down. (Bewlay & Co., Ltd. v. London 
County Council. Q.B.D.) ... , se a rare mee sen 


2. Licence for specified work; authorized expenditure exceeded; work 
ordered and executed separately; execution at same time as licensed 
work; Defence (General) Regulations, 1939 (S.R. & O., 1939, No. 927), 
reg. 56a (as amended); sch. VI, Part II. (Muir v. James. C.A.) ... 


BYELAWS 


Open space; preservation of order; byelaw of local authority; control of 
dogs; plaintiff injured by dog out of control; liability of defendant to 
plaintiff on ground of non-observance of byelaw.—The plaintiff was 
knocked down by a dog, which was in charge of the defendant’s 
daughter, while she (the plaintiff) walking in an open space to which 
byelaw 21 of the London County Council’s byelaws applied. Byelaw 
21 provided: ‘* No person shall cause or suffer any dog belonging to 
him or in his charge for the time being to enter or remain in any open 
space unless such dog be under proper control and be effectually re- 
strained from injuring, annoying or disturbing any person or animal or 
from running on any flower bed or injuring any tree, shrub or plant ” 
The plaintiff claimed that a breach of byelaw 21 gave her a right of 
action against the defendant on the ground that he was in breach of 
the byelaw:—Held, the council’s byelaws for the regulation of the 
conduct of the public in the council’s parks, gardens, and open spaces 
were intended to be enforced by the council by way of proceedings for 
penalties only, and did not give a cause of action at law to members of 
the public, either one against another for a failure to observe them or 
against the council for a failure to enforce them, and, therefore, the 
plaintiff had no right of action against the defendant in sted of a 
breach of byelaw 21. (Newman v. Francis. Q.B.D.) 


Cc 
CHILDREN AND YOUNG PERSONS. 


1. Approved school order; local authority within whose district child 
resident named by juvenile court; appeal to court of summary juris- 
diction; name of another authority substituted; appeal to quarter 
sessions; no residence at that date; local authority within whose 
district offence committed held liable ; Children and Young Persons Act, 
1933 (23 Geo. 5, c. 12), s. 70 (2), s. 90 (2), (3).—On September 7, 1951, a 
boy was found guilty of larceny by a juvenile court within the district of 
the 1.0.W. County Council which ordered him, under s. 57 (1) of the 
Children and Young Persons Act, 1933, to be sent to an approved 
school. The court named in its order, for the purposes of responsibility 
for maintenance of the boy under s. 70 (2) of the Act, the W County 
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Council as being the authority within whose district the boy was 
resident. The W County Council appealed under s. 90 (2) of the Act 
to a court of summary jurisdiction which raised the order of the 
juvenile court by substituting the name of the 1.0.W. County Council. 
The 1.0.W. County Council appealed to quarter sessions under s. 90 (3) 
of the Act. Quarter sessions found that at the date of the order the boy 
was not resident anywhere for the purposes of s. 70 (2) of the Act, and, 
holding that they had jurisdiction to vary the order of the juvenile 
court by substituting the name of the I.O.W. County Council, as local 
authority within whose district the offence was committed, as being 
responsible for the boy’s maintenance, they dismissed the appeal :— 
Held, that the appeal under s. 90. (3) was an appeal only against the 
order made by the court of summary jurisdiction and not an appeal 
against the order of the juvenile court; the power to name, for the 
purposes of responsibility under s. 70 (2), the local authority within 
whose area the offence was committed where the residence of the 
offender was unknown was confined to a juvenile court, and was not 
conferred either on a court of summary jurisdiction or a court of 
quarter sessions hearing an appeal; and, accordingly, quarter sessions 
had no power to make the substitution, and the original order of the 
juvenile court must stand. Per curiam: There is a lacuna in s. 90 (2) 
in that it gives a local authority a right to appeal only if they desire 
to contend that the person to whom the order relates (i) was resident in 
the district of some other local authority, or (ii) was resident outside 
England. It confers no right of appeal where a local authority deny 
that the person was resident in their district and allege that the place 


of his residence is unknown. (Isle of Wight County Council v. 
Warwickshire County Council. Q.B.D.)... ove _ osé én 


2. Maintenance; infant; means of mother taken into consideration in 


assessing sum payable by father ; Guardianship of Infants Act, 1925 
(15 and 16 Geo. 5, c. 45), s. 3 (2).—By an order, dated May 29, 1953, 
made by a metropolitan magistrate under s. 3 (2) of the Guardianship 
of Infants Act, 1925, the mother oftwochildren was granted the custody 
of them and it was further ordered that the father should pay a weekly 
sum towards the maintenance of each child. In assessing the sum pay- 
able by the father the means of the mother were taken into considera- 
tion. On appeal by the mother :—Held, the magistrate was entitled to 
take into consideration the means of the mother in assessing the 
amount of maintenance under s. 3 (2). (Re T. (an infant). Ch.D.) 


3. Need of care or protection; probation order; order to parent to 


exercise proper care and guardianship; indecent conduct on football 
field; no knowledge on part of parents; Children and Young Persons 
Act, 1933 (23 Geo. 5, c. 12), s. 62 (1) (ec), (d).—Boys under the age of 
seventeen years on several occasions had sexual intercourse with a girl 
in a latrine in a football field. Their parents had no knowledge of their 
conduct :—Held, that the circumstances did not justify justices in draw- 
ing the inference that the parents had failed to give the boys adequate 
moral instruction so that the boys were in need of care or protection by 
reason of exposure to moral danger, and that orders under s. 62 (1) (c) 
of the Children and Young Persons Act, 1933, requiring the parents to 
enter into recognizances to exercise proper care and guardianship, and 
under s. 62 (1) (d) placing the boys on probation, must be quashed. 
(Bowers and Another v. Smith; Evans and Another v. Smith; Flack 
and Another v. Smith. Q.B.D.). ... ue aM en - 
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1. Appeal; question of law; desirability of certificate from trial judge; 
Criminal Appeal Act, 1907 (7 Edw. 7, e. 23), s. 3 (a); Criminal Justice 
Act, 1948 (11 and 12 Geo. 6, c. 58), s. 38 (2) (a) Where on a conviction 
the trial judge is of opinion that there is a point of law proper to be 
investigated by the Court of Criminal Appeal, it is desirable that he 
should grant a certificate that the case is fit for appeal, despite the fact 
that under s. 3 (a) of the Criminal Appeal Act, 1907, the convicted person 
has a right of appeal without leave on a ground involving a question of 
law alone. A certificate is of advantage to an appellant inasmuch as, 
under s. 38 (2) (a) of the Criminal Justice Act, 1948, if it is granted, his 
sentence, if the appeal is dismissed, will run from the date of conviction, 
whereas otherwise it will run from that date only if the Court of 
Criminal Appeal so directs. (R. v. Yindrich. C.C.A.) ... eee ... 368 


2. Committal for trial; validity; inadmissible evidence admitted before 
justices; Indictable Offences Act, 1848 (11 and 12 Vict., c. 42), s. 17.— 
A committal for trial is not invalidated by the fact that evidence which 
was inadmissible or which was given by an incompetent witness was 
admitted by the examining justices. R.v. Grant ({1944] 2 All E.R. 311) 
and R. v. Sharrock (1948) (112 J.P. 162) not approved. (R. v. Norfolk 
Quarter Sessions. Ex parte Brunson Q.B.D.). —... = ae tae 


3. Conspiracy; agreement to do an unlawful act; payment by third party 
to debenture holder for support of scheme of arrangement.—An 
indictment charged the defendants with conspiracy, the particulars 
alleging that they conspired together and with one S to enter into an 
unlawful, corrupt and secret bargain with S whereby, in consideration of 
a firm of chartered accountants guaranteeing the payment to 8 of £900 
in discharge of his claim for £1,200 as a debenture holder against the R 
Co., Ltd., 8S agreed to support the scheme offered to the debenture 
holders of the company whereunder they were to receive 8s. in the £ 
on their debentures :—Held, the indictment disclosed an offence known 
to the law, namely, conspiracy. (R. v. Potter and Another. Leeds 


4. Conspiracy; effecting public mischief; conspiracy to obtain and sell in 
England pottery which could lawfully be sold for export only; common 
law misdemeanour alleged by particulars; validity of indictment; 
Domestic Pottery (Manufacture and Supply) Order, 1947 (S. R. &. O. 
1947, No. 373), art. 1, art. 2, art. 5 (as amended by 8.1. 1948, No. 1616); 
trial; summing up; long and complicated case involving number of 
defendants; case of each defendant dealt with separately; verdict 
taken after each individual portion of summing-up; no separation of 
jury after retirement to consider individual verdict.—The appellants 
were convicted on two counts on an indictment in each of which the 
statement of offence alleged a ‘* conspiracy to effect a public mischief ”’ 

- and the particulars alleged that they had conspired together and with 
other persons not before the court by fraudulent means to obtain and 
by dishonest means to distribute to the home market domestic pottery, 
contrary to the Domestic Pottery (Manufacture and Supply) Order, 
1947 (which forbade manufacturers to supply such pottery except for 
export). The evidence established that the appellants obtained 
the pottery from registered exporters or manufacturers by false 
representations that it was intended for export, that it then went 
to one of three firms controlled by one or more of the appellants, 
and was then sold to retailers under false documents and invoices in 
which the goods were described as frustrated or rejected exports. The 
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order of 1947 did not specifically provide a penalty for a person who 
obtained decorated pottery from registered exporters or manufacturers 
by the representation that it was intended for export, and then sold to 
the home market, or for a person who made a false declaration in con- 
nection with such obtaining :—Held, that the offence charged in each 
count could have been charged as conspiracy either to effect an unlaw- 
ful purpose, or by dishonest devices to <ieflect the intention and purpose 
of a statute, or to work to the prejudice of the State, any of which con- 
spiracies would have constituted a common law misdemeanour, and that 
the indictment as laid was valid. Per curiam: the right approach to 
‘“* public mischief ’’ cases is to regard them as part of the law of con- 
spiracy and to hold the actions of an individual not committed in 
combination with others to be indictable only if they constitute what 
has been held in the past to be a common law or statutory offence. 
Dictum of SouLpoN LAWRENCE, J., in R. v. Higgins (1801) (2 East, 21) 
and R. v. Manley, (1933) (97 J.P. 6) criticised. In his summing-up the 
judge first gave a general outline of the case, and then dealt with the 
case of each individual defendant, and after he dealt with an individual 
defendant directed the jury to return a verdict in the case of that defen- 
dant, and after that verdict had been returned proceeded to deal with 
the case of the next defendant, so that a series of separate verdicts was 
returned, but in no case did the jury separate when considering an 
individual verdict :—Held, that, having regard to the length and com- 
plexity of the case, the course adopted by the judge was proper. R. v. 
Neal, (1949) (113 J.P. 468) distinguished. (R.v. Newland and Others. 


5. Evidence; antecedents of prisoner; reference to associates of prisoner; 


duty of police to communicate details to defence before trial.— 
Observations on the propriety of a police officer who is giving evidence 
of the antecedents of a prisoner after conviction referring to the asso- 
ciates of the prisoner, and on the duty of the police to communicate 
details of the antecedents to the defence before trial. (R. v. Crabtree. 
C.C.A.) ove ass ‘a 


6. Evidence; confession; prisoner in custody; no caution administered ; 


direction to jury; Judges’ Rules, r. 3; evidence; police officer; note 
book; denial of collaboration; refusal by judge to allow jury to inspect 
note book.—On the trial of the appellant on a charge of shopbreaking 
and larceny, the only evidence against him was that of a confession 
made to two police officers at a police station. No caution had been ad- 
ministered to the appellant, and the interrogation took place in a room 
with the door closed and the officers admitted that they would have pre- 
vented the appellant from leaving the room if he had desired to do so. 
The judge, taking the view that the appellant was not in custody at the 
material time, and being of the opinion that no threat or inducement 
had been made by either officer, admitted the confession. In his sum- 
ming-up he told the jury that they must be satisfied that the confession 
was genuine before they accepted it, and that it was for them to decide 
whether the officers had threatened the appellant or not :—Held, that 
the appellant was in custody at the time of the confession, and, as no 
caution had been administered to him, the confession had been obtained 
in contravention of r. 3 of the Judges’ Rules and it would have been 
open to the judge, in the exercise of his discretion, to have excluded 
it, but, as he had not exercised his discretion in that respect and had not 
specifically directed the jury that, before accepting the confession, 
they must be satisfied that it was made voluntarily, the conviction 
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must be quashed. In giving evidence at the trial both police officers 
referred to records of the aforementioned confession in their respective 
notebooks. The records had been made at different times, and, though 
they were almost identical, the officers denied that there had been any 
collaboration in making them. Counsel for the appellant asked that the 
jury should be allowed to see the note books, but the judge declined to 
allow this:—Held, that, in view of the vital importance of the credi- 
bility of the two officers, the jury should have been allowed to examine 
the notebooks. (R. v. Bass. C.C.A.) See wie on Pe 


7. Evidence; corroboration; failure of prisoner to give evidence.—lIt is a 
misdirection to tell a jury that the failure of the prisoner to go into the 
witness-box to give evidence can amount to corroboration of the 
evidence of an accomplice. (R. v. Jackson. C.C.A.) 


8. Evidence; insanity; questions to medical witness.—On a trial a 
doctor who was called for the defence with a view to establishing the 
defence of insanity was asked in cross-examination whether the appel- 
lant’s conduct immediately after the killing indicated to him that the 
appellant at the time of the killing knew the nature of the act which he 
was doing and also knew that his conduct was contrary to the law of the 
land. It was contended that these questions were inadmissible on the 
ground that they were the questions which the jury had to decide :— 
Held, that the questions were admissible in law and that it was proper 
for prosecuting counsel to ask them. (R. v. Holmes. C.C.A.) ove 


9. Evidence; receiving stolen goods; previous conviction proved; count 
for another offence included in indictment; conviction quashed; 
Larceny Act, 1916 (6 & 7 Geo. 5, ce. 50), s. 43 (1).—If the prosecution 
include in an indictment for receiving stolen goods a count for some 
other offence, e.g. larceny or being accessory after the fact to larceny, 
they must refrain from giving evidence of a previous conviction of an 
offence involving fraud or dishonesty under s. 43 (1) of the Larceny Act, 
1916, for such evidence is admissible only where the charge is one of 
receiving alone. (R. v. Davies. C.C.A.) se ave nee 


Indecent assault; child; persuasion by father to handle him in- 
decently; no compulsion or force; no acting in hostile manner.—On 
two occasions the respondent, when alone in his house with his 
daughter aged eleven, put his arm round her shoulders, led her up- 
stairs, and there persuaded her to masturbate him. He used no force or 
compulsion, and the child did not object or resist, though on the second 
occasion, knowing the nature of his intention, she did not wish to 
accompany him upstairs, but submitted to do so. Justices dismissed 
informations charging the respondent with indecent assault on his 
daughter on each occasion :—Held, that, as the respondent had not used 
compulsion or force and had not acted in a hostile manner towards the 
child, he had not committed an assault, and, consequently, had not 
committed an indecent assault, on her, and the justices had, therefore, 
come to a right decision. Fairclough v. Whipp (1951) (115 J.P. 612), . 
plied. (Director of Public Prosecutions v. Rogers. Q.B.D.) ... 


. Indictment; quashing; offence not disclosed on depositions.—Indict- 
ments were preferred at the County of London Sessions following com- 
mittals on informations preferred by the applicant, Alec Downes, a 
higher executive officer of the Ministry of Supply, against the defen- 
dants, W. R. Howard & Partners, Ltd., and others, charging them with 


121 
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offences involving the buying and selling of steel, contrary to art. I 
of the Iron and Steel Prices Order, 1951, and reg. 55aB of the Defence 
(General) Regulations, 1939. Before the defendants were arraigned 
their counsel submitted that the indictments should be quashed on the 
ground, not that they did not disclose any offence known to the law or 
that the counts were in any way defective, but that the evidence for the 
prosecution, as disclosed by the depositions, was not sufficient to sup- 
port a conviction. The chairman, having examined the depositions, was 
of opinion that there was insufficient evidence that the statutory in- 
struments, the breach of which formed the subject of the indictments, 
had been duly published or brought to the knowledge of the defendants, 
and that the prosecution would not be able to obtain a conviction on 
any of the counts. He, accordingly, quashed the indictments. The ap- 
plicant obtained leave to apply for an order of mandamus directing the 
chairman to hear and determine the indictments :—Held, that there was 
no power in a court to quash an indictment on the ground that the evi- 
dence on the depositions would not support the charge; the course 
taken by the chairman was not warranted by law; and, therefore, an 
order of mandamus would issue. (R. v. Chairman, County of London 
Quarter Sessions. Ex parte Downes. Q.B.D.) ... de ata 


12. Larceny; “ fraudulently ’’; money; defence of intention to replace; 
Larceny Act, 1916 (6 and 7 Geo. 5, c. 50),s. 1 (1); indictment; duplicity ; 
larceny; counts charging aggregate of sums charged in other counts.— 
By s. 1 (1) of the Larceny Act, 1916: “A person steals who, without the 


consent of the owner, fraudulently and without a claim of right made 
in good faith, takes and carries away anything capable of being stolen 
with intent, at the time of such taking, permanently to deprive the owner 
thereof.” The appellants, who were a sub-postmistress and her 
husband, were convicted of stealing money from the sub-post office, 
the evidence being that they took coins and notes from the post office 
till and put them either into that of a shop carried on by the husband at 
the same premises or into their own pockets. With regard to two counts 
of the indictment on which they were convicted, the jury found that 
they intended to repay the money and honestly believed they would be 
able to do so, and with regard to three other counts, on which also 
they were convicted, the jury found that they intended to repay the 
money, but had no honest belief that they would be able to do so:— 
Held, that the word “ fraudulently ” in the definition of lareeny meant 
that the taking must be intentional and deliberate, and with knowledge 
that the property of another person was being taken; that a mere 
hope or expectation of being able in the future to replace money 
taken was not a defence to larceny and could, at the most, go to mitiga- 
tion; and that, therefore, the appellants were rightly convicted of 
larceny on all the aforementioned counts. Direction of Channell, J., 
in R. v. Carpenter (1911) (76 J.P. 160) applied. The appellants 
were convicted also on a sixth count charging the larceny of an 
aggregate sum, composed partly of sums charged in other counts and 
partly of sums not charged in the indictment :—Held, that that count 
was bad for duplicity, and the convictions on it must be quashed. 
Observations on the desirability of a sub-postmaster being charged 
with fraudulent conversion rather than larceny in circumstances such 
as existed in the present case. (R. v. Williams and Another. C.C.A.)... 


13. Larceny; receiving stolen property; ‘“‘ property ’’; money known to be 


proceeds of sale of chattels; Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), 
s. 46 (1).—By s. 46 (1) of the Larceny Act, 1916. ‘“‘ The expression 


$95 
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‘property ’ includes . . . any property into or for which [property 
originally in the possession or under the control of any person] has 
been converted or exchanged, and anything acquired by such con- 
version or exchange, whether immediately or otherwise.’”’ A number 
of saving stamps were stolen and converted for their cash value into 
Bank of England notes. Some of the notes were handed to the appel- 
lant, who knew that they were part of the proceeds of the theft and con- 
version of the stamps, and he was convicted of receiving the money, 
contrary to s. 33 (1) of the Larceny Act, 1916:—Held, that, the money 
received by the appellant fell within the definition of property into 
which other property had been converted or for which it had been 
exchanged in s. 46 (1), and that the conviction was right. (D’Andrea v. 
Woods. Q.B.D.) a? on 


. Larceny; thing capable of being stolen; property “ attached to or 
forming part of the realty’; hut secured by bolts to concrete base; 
Larceny Act, 1916, (6 and 7 Geo. 5, c. 50), s. 1 (3) (a).—The appellant 
was convicted of stealing from a former gun emplacement a wooden 
army hut. The hut, which was comprised of seven sections, rested on 
a concrete base, the floor being secured to the base by bolts let into the 
concrete. After taking the hut to pieces with a view to removing it, 
the appellant did not at any time abandon possession of it :—Held, 
that though the base had become part of the realty, the hut itself had 
been built for a temporary purpose and was not “attached to or 
forming part of the realty ’ within the meaning of s. 1 (3) (a) of Larceny 
Act, 1916; that it was, therefore, a thing capable of being stolen; 
and that the conviction was right. (Billing v. Pill. Q.B.D.) 


5. Procedure; Witness for defence called after summing-up.—A witness 
whome the defence intended to call had not arrived in court at the 
conclusion of the case for the defence and did not arrive till the sum- 
ming-up was nearly completed. On the conclusion of the summing- 
up defending counsel obtained leave to call the witness, and after the 
witness had given evidence, the judge delivered a short supplementary 
summing-up relating to his evidence :—Held, that, in the particular 
circumstances of the case, the procedure followed was not open to 
objection. R. v. Owen (1952) (116 J.P. 244); distinguished. (R. v. 
Sanderson. C.C.A.)... » gue Pe ee ete ame =P 


3. Receiving stolen goods; proof of larcenf¥.—The decision in Cohen v. 
March (1951) 2 T.L.R. 402 depended entirely on its own facts, and did 
not lay down any principle of law. (R. v. Young and Another. C.C.A.) 


. Sentence; breach of order of probation or conditional discharge; sep- 
arate sentence to be passed; Criminal Justice Act, 1948 (11 and 12 Geo. 
6, c. 58), s. 12 (1).—In the case of a breach of a probation order or 
order of conditional discharge a separate sentence ought always to be 
passed so that the original order may rank as a conviction under the 
proviso to s. 12 (1) of the Criminal Justice Act, 1948. Only in 
exceptional cases should the sentences for the original and the sub- 
sequent offences be made to run concurrently. (R. v. Webb. C.C.A.) ... 


. Sentence; corrective training; consecutive sentence of imprisonment 
not to be passed; Criminal Justice Act, 1948 (11 and 12 Geo. 6, c. 58), 
s. 21 (1). A court should not pass a sentence of imprisonment to take 
effect on the conclusion of a sentence of corrective training. (R. v. 
Talbot. C.C.A.) ove owe tie _ ose ose ose os Bae 
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19. 


20. 


21. 


Sentence; corrective training; preventive detention; supervision 
order; convictions on “‘ previous occasions ’’; need of separate con- 
victions at separate courts; Criminal Justice Act, 1948 (11 and 12 
Geo. 6, c. 58), s. 21 (1) (b), s. 21 (2) (b), s. 22 (1) (a).—Criminal Law; 
sentence; supervision order; order omitted by court of trial per 
incuriam; powers of Court of Criminal Appeal. Section 21 (2) (b) of the 
Criminal Justice Act, 1948, pro--.des that, before a sentence of pre- 
ventive detention can be passed, it must be proved that the offender 
has been “convicted on indictment on at least three previous 
occasions ” of certain offences. The “‘ previous occasions ”’ therein re- 
ferred to relate to separate convietions, each at a separate assizes 
or quarter sessions, and the similar words in s. 21 (1) (b), which relates 
to corrective training, and in s. 22 (1) (a), which relates to supervision 
orders, must receive the same construction. Summary convictions are 
convictions on separate occasions if they take place at sittings of a court 
of summary jurisdiction on different days. Where a supervision order 
under s. 22 (1) has been omitted by the court of trial per incuriam the 
Court of Criminal Appeal may alter the sentence so as to include such 
an order, whether the appeal is — conviction or sentence. (R.v. 
Rogers. C.C.A.) on vee te “ee “ 


Sentence; corrective training; release on licence; offence committed 
during period of release; sentence of corrective training consecutive to 
such sentence already being served.—On January 27, 1953, the appli- 


cant was convicted at the Central Criminal Court of office breaking 
and was sentenced to four years’ corrective training. At that time he 
had been committed for trial at Essex Assizes on other similar charges, 
and on conviction thereof at the assizes on February 20, 1953, he was 
sentenced to two years’ corrective training to run consecutively to the 
sentence already being served:—Held, that the sentence passed at 
assizes was correct and proper. Per curiam, When an offender who 
has been sentenced to a term of corrective training and released on 
licence commits a further offence while he is on licence, a sentence of 
imprisonment should be imposed in respect of the further offence 
unless the Prison Commissioners recommend the offender for a 
further sentence of corrective training, in which case the court can exer- 
cise its descretion to pass either a sentence of imprisonment or one of 
corrective training. (R. v. Wilsher. C.C.A.) 


Sentence; offence triable on indictment only at election of accused; 
no clear evidence of election; procedure to be followed; outstanding 
offence; offences inappropriate to be considered.—Where a prisoner 
has been committed for trial for a summary offence which is triable 
on indictment only at the prisoner’s election, and there is a doubt 
whether he has exercised that election, the committal cannot be 
quashed. The proper course is to include in the indictment a count 
for that offence, and, if it is not established that the prisoner has exer- 
cised his election, the court should quash the count. A court, when 
passing sentence on conviction of an offence, should not take into con- 
sideration(a) any offence which the court itself has no jurisdiction try; 
(b) an offence in relation to the driving, insurance or otherwise of a 
motor vehicle. The last-mentioned offences should be prosecuted 
separately, as the Road Traffic Acts contain special provisions relating 
to the indorsement of licences and disqualifications which can follow 
only on conviction. (R. v. Simons. C.C.A.) 


352 
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22. 


23. 


24. 


Trial; issue of fitness to plead; request by defence for general issue 
to be tried first.—On being arraigned on an indictment the prisoner 
stood mute and was found by a jury to be mute by the visitation of 
God. The Crown then submitted that the issue of the fitness of the 
prisoner to plead should be tried forthwith, but counsel for the 
defence asked that the trial on this issue should be postponed until the 
general issue had been tried, indicating that he had a defence on the 
facts: —Held, that it was open to the court to follow the procedure 
requested by the defence, and that it was proper to do so in the cir- 
cumstances of the case. (R. v. Roberts. Cardiff Asz.) “ ‘ 


Trial; venue; case remitted from one court to another; no indorse- 
ment of indictment; duty of court to which case remitted; practice 
desirable to be followed; Criminal Justice Act, 1925 (15 and 16 Geo. 
5, c. 86), s. 14 (2), (3); Assizes and Quarter Sessions (Convenient Court) 
Order, 1926 (S. R. & O., 1926, No. 774), art. 1 (d).—By art. 1 (d) of the 
Assizes and Quarter Sessions (Convenient Court) Order, 1926 (made 
under s. 14 (3) of the Criminal Justice Act, 1925), “‘ any . . . indictments 

. may be altered so far as may be necessary for the purpose of giving 
effect to the said s. 14...’ Where a case is remitted from one court to 
another for trial or re-trial under s. 14 (2) of the Act of 1925 and there is 
no indorsement on the indictment that the case has been ordered to be 
tried or re-tried at the court to which it has been remitted, that court 
is not entitled to refuse to try the case on that ground, as there is no 
provision either in the Act or in the order compelling the remitting 
court to alter the statement in the indictment of the place of trial. It 
is, however, a convenient practice that the remitting court should 
indorse the indictment: ‘‘ Ordered to be tried [or re-tried] at the 

quarter sessions [or assizes].”” (R. v. Moore. C.C.A.) 


Verdict; power of court to substitute; charges of breaking and 


entering and receiving; acquittal on charge of breaking and entering; 
conviction of receiving; Criminal Appeal Act, 1907 (7 Edw. 7, c. 23), 
s. 5 (2).—Where an indictment contains counts for breaking and 
entering and larceny, and also for receiving, and the jury have returned 
a verdict of Not Guilty of breaking and entering and larceny and 
Guilty of receiving, the Court of Criminal Appeal, if they take the view 
that the verdict of Guilty of receiving cannot stand, has no power under 
s. 5 (2) of the Criminal Appeal Act, 1907, to substitute a verdict of 
Guilty of breaking and entering and eats (R. v. Melvin and Eden. 
C.C.A.) - “i oes sos ‘ ove owe - 


D 


DENTISTRY 
Practice of dentistry; unregistered person; repair of denture; impression 


of customer’s mouth taken; “ treatment... or attendance... in cen- 
nexion with the fitting . . . of artificial teeth’; Dentists Act, 1921 
(11 and 12 Geo. 5, e. 21), s. 1 (1), s. 14 (2).—The respondent, who 
was not a registered dentist, undertook to repair the upper dental 
plate of a customer. He coated the denture with paste and asked the 
customer to place it in her mouth and bite as hard as she could, to 
allow the paste to set in conformity with the shape of her mouth, which 
she did. She then returned the plate to the respondent, who later re- 
placed the paste with permanent plaster. At no time did the respondent 
touch the customer or touch the plate while it was in her mouth. 
Justices dismissed an information charging the respondent with 
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unlawfully practising dentistry when unregistered under the Dentists 
Act, 1878, contrary to s. 1 (1) of the Dentists Act, 1921:—Held, that 
the respondent had given to the customer “treatment .. . or at- 
tendance . . . in connexion with the fitting . . . of artificial teeth ” 
within the meaning of s. 14 (2) of the Act of 1921, and had, therefore, 
practised dentistry within the meaning of s. 1 (1). The case must, 
therefore, be remitted to the justices with a direction to convict. Per 
Havers, J.: If the respondent could have re-lined the denture without 
asking the customer to replace it in her mouth and allow it to remain 
there so as to produce an impression, he would not have committed any 
offence. Twyford v. Puntschart oo _ J.P. ~ roaes mpage 

(Almy v. Thomas. Q.B.D.) ‘ 


DRAINAGE 
Trade effluent ; discharge into sewer from one set of premises before 1937; 


acquisition of new premises; effluent from both premises blended on 
and discharged from old premises; no notice of discharge since addition 
of new premises; Public Health (Drainage of Trade Premises) Act, 
1937 (1 and 2 Geo. 6, c. 40), s. 2 (1), s. 4 (1), s. 14 (1).—The appellants, 
who were occupiers of trade premises, had, prior to 1937, and there- 
after up to 1946, discharged trade effluent from those premises through 
two pipes into a sewer. In 1946 they acquired new premises adjoining 
the old premises and moved to them some of their plant and machinery. 
Thereafter trade effluent produced in the new premises was conveyed to 
the old premises, where it was blended with effluent produced on the old 
premises, and the mixed effluent was discharged into the sewer through 
the two pipes originally in use. The nature and total amount of the 
mixed effluent did not differ from the nature and amount of the effluent 
discharged in and before 1937. No notice of a proposed discharge of 
effluent had been given to the local authority by the appellants 
since the acquisition of the new premises. Informations under s. 2 (5) 
(a) of the Public Health (Drainage of Trade Premises) Act, 1937, were 
preferred against the appellants before a court of summary jurisdiction, 
charging them with discharging trade effluent into a public sewer of the 
local authority without giving notice and without having obtained the 
consent of the authority. The justices convicted the appellants, and, 
on appeal to quarter sessions, their decision was affirmed :—Held, that 
the mixed effluent was not produced at the same premises as that «it 
which effluent had been produced within the year ending on Murch 
3, 1937; that the word “ discharged ”’ ins. 2 (1) of the Act of 1937 refer- 
red to both direct and indirect discharge into the sewer; and that, 
accordingly, the discharge did not come within the exemption arising 
from s. 4 (1), and the convictions were, therefore, right. (Yorkshire Dye- 
ing and Proofing Co., Ltd. v. Middleton Corporation. Q.B.D.)... 


E 


EDUCATION 
1. School; negligence; duty of education authority to pupil; pupil injured 


on school premises; liability of authority.—The first plaintiff was a 
pupil at the infants’ section of a school under the care and manage- 
ment of the London County Council as education authority. For 
some years the school authorities had kept loose coke in one of the 
school playgrounds and had not fenced it against interference by the 
pupils. Whilst on the school premises the infant plaintiff was injured by 
a piece of coke thrown at him by a fellow pupil and as a result he lost 
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his left eye. In an action for damages for negligence :—Held, the 
defendants were under no duty to fence in or safeguard the coke so as 
to prevent the pupils from having access to it, their duty to the pupils 
was to take such care of them as a careful parent would exercise in simi- 
lar circumstances; they had discharged that obligation; and, there- 
fore, they were not liable to the plaintiff. Jackson v. London County 
Council & Chappell (1912) (76 J.P. 37, 217), distinguished. Principle 
stated by Lorp Esuer, M.R. in Williams v. Eady (1893) (10 T.L.R. 
41) applied. (Rich and Another v. London County Council. C.A.) 


2. School; negligence of schoolmaster; child at nursery school; permitted to 


run on to highway; injury to vehicle driver in avoiding child; liability 
of education authority.—A child, aged four years, while at a nursery 
school, was made ready to go out for a walk and was left with another 
child in a classroom. The child left the classroom and ran on to the 
highway, causing the driver of a lorry to swerve violently so that 
the lorry struck a telegraph post, as a result of which the driver was 
killed. On a claim by the wife of the driver against the defendants as 
the education authority:—Held, any person who allowed a young 
child to stray into a busy street should anticipate, not only that 
the child might be injured, but also that other users of the road might 
be injured; in the circumstances the defendants owed a duty of care to 
the deceased and were in breach of that duty; and, therefore, the 
plaintiff was entitled to damages. Hay (or Bourhill) v. Young ({1942] 
2 All E.R. 396), applied. (Lewis v. Carmarthenshire County Council. 
Carmarthenshire Winter Asz.) ae os 


3. School attendance; duty of parent; girl sent to school wearing 


trousers; refusal of headmistress to admit without medical certificate ; 
no medical certificate produced; defences available to parent pre- 
scribed by statute; relevance of reasonableness of parent’s conduct; 
Education Act, 1944 (7 and 8 Geo. 6, ec. 31), s. 39 (1) (2).—An informa- 
tion preferred by a local authority charged a parent with contravening 
s. 39 (1) of the Education Act, 1944, in that his daughter, who was 
of compulsory school age, had failed to attend school. The parent 
sent the girl, who had suffered from rheumatic fever, to school 
wearing long trousers, but the headmistress refused to admit her unless 
a medical note was produced stating that the wearing of trousers was 
necessary, and she so informed the parent. The parent was also told 
that, alternatively, the girl could be sent for examination by the school 
medical officer. The parent refused to adopt either of these courses and 
continued to send the girl to school wearing trousers, with the result 
that she was sent home and so failed to attend school for considerable 
periods. Justices convicted the parent, but an appeal by him to 
quarter sessions was allowed:—Held, (i) that the headmistress, in 
refusing to admit the girl when wearing trousers, was acting justifiably 
in a matter of discipline which was within her competence, and that the 
sending of the girl to school by the parent in circumstances in which 
he knew she would not be admitted amounted to failure to send her 
to school. Saunders v. Richardson (1881) (45 J.P. 782) applied. (ii) that 
the defences now open to a parent were defined exhaustively by 
s. 39 (2) of the Act of 1944 and the question of the reasonableness or 
otherwise of the parent’s conduct was irrelevant, and that, as none of 
those defences was available to the parent, he was guilty of an offence 
under s. 39 (1), and the conviction by the magistrates must, therefore, 
be restored. London County Council v. Maher (1929) (93 J.P. anew no 
longer applicable. (Spiers v. Warrington Corporation. Q.B.D.) ° 





Justice of the Peace and Local Government Review Reports. January 23, 1954. 


117 INDEX TO REPORTS—ANALYTICAL INDEX 


EpvucatTion—continued 


4. Transfer of property from “ former authority’ to county education 
authority; “former authority”; dispute whether property liable to 
transfer; question for determination by Minister; Education Act, 
1944 (7 and 8 Geo. 6, c. 31), s. 6 (3), s. 96 (2), s. 114 (1).—Under the 
Education Act, 1921, s. 3 (1) (6), the council of the plaintiff corporation, 
being the council of a non-county borough with a population of over 
ten thousand according to the census of 1901, was the local education 
authority for the purpose of elementary education, and, under s. 3 (2), 
the county council was the local education authority for the purposes 
of higher education. In 1937 the corporation leased the G technical 
institute to the county council for the purposes of higher education. 
Under the Education Act, 1944, s. 6 (1) (Part II of which Act came 
into operation on April 1, 1945), the county council became the local 
education authority for the county, and by s. 6 (3) all property pre- 
viously held and used for educational purposes under the Education 
Acts, 1921 to 1939, was to be transferred to the county council. The 
corporation having issued a writ against the county council claiming a 
declaration that the G technical institute had not been so transferred, 
the county council applied to set aside the service of the writ, contend- 
ing that under s. 96 (2) of the Act of 1944 the question was one for the 
determination of the Minister of Education :—Held, the borough council 
was a “‘ former authority ” within the definition of that term in s. 114 
(1) of the Act of 1944, and, as the question concerned the transference 
of property from a former authority, which, by s. 96 (2), was a 
question to be determined by the Minister, the court had no jurisdiction 
to entertain the action, and the writ must be set aside. (Gillingham 
Corporation v. Kent County Council. Ch.D.) : ove 


” 


5. Transport of children to and from school; payment of cost of public 
transport to point within three miles of school; “ Suitable arrange- 
ment’ by the education authority; “reasonable travelling ex- 
penses ’’; Education Act, 1944 (7 and 8 Geo. 6, c. 31), s. 39 (2) (e), 
s. 55 (2) (as amended by Education (Miscellaneous Provisions) Act, 
1948 (11 and 12 Geo. 5, ec. 40), s. 11, sch. I, Part I).—For secondary 
school children who lived more than three miles from school the 8 
county council, as education authority, adopted a scheme under which 
they paid the cost of transport by public conveyance of these children, 
not for the whole distance, but to a point three miles from the school, 
so that the cost of travelling the last three miles to school fell on the 
parents of the children. On a summons to determine whether this was a 
permissible or suitable scheme under the Education Act, 1944:—Held, 
the effect of s. 39 (2) (c) of the Act of 1944 was that, for a child who lived 
more than three miles from school, the education authority must make 
‘** suitable arrangements .. . for his transport to and from the school ”’; 
those words meant transport over the whole distance between home 
and school; and, therefore, payment of travelling expenses only to a 
point three miles from the school could not be a “ suitable arrange- 
ment ”’ within s. 39 (2) (c) of the Act, and was not a valid exercise of the 
council’s power to pay “ reasonable travelling expenses ” under s. 55 
(2) of the Act (as amended) in lieu of providing transport under s. 55 
(1). (Surrey County Council v. Ministry of Education. Q.B.D.) ... 194 


ELECTRICITY 

Nationalization; local authority as authorized undertakers; financial 
adjustments; sum wrongly transferred to aid of rate; liability to 
remit; Exeter Corporation Act, 1935 (25 and 26 Geo. 5, ¢. cii) s. 112; 
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Electricity Act, 1947 (10 and 11 Geo. 6, c. 54), s. 14 (1).—Under the 
Exeter Corporation Act, 1935, the corporation carried on various 
undertakings including the supply of electricity for their area. By s. 
108 (1) of the Act all the receipts and expenses of the corporation’s 
undertakings were to be paid into and out of the general rate fund. By 
s. 109 (1) separate accounts were to be kept in respect of each of the 
undertakings from which revenue was derived, and were to show 
“under a separate heading or division on the one side all receipts in 
respect of the undertaking . .. and on the other side all payments 
and expenses in respect of the undertaking.”’ As regards the electricity 
undertaking, s. 112 (1) (b) provided that, if in any one year there was a 
surplus of revenue over expenditure and if the reserve fund amounted 
to more than one-twentieth of the aggregate capital expenditure, ‘‘ such 
sum as the corporation may think fit (not being less in cases where the 
said excess of receipts over expenses is more than a sum equal to 1} per 
cent. of the outstanding debt than the difference between the said excess 
and that sum) shall be credited to the revenue account of the under- 
taking for the next following year...’ In the revenue account of the 
electricity undertaking for the year ending March 31, 1947, the credit 
side showed a sum of £40,000 as “ reserve written back ”’ on account of 
sums set aside for the years 1942-1945 as a contingent reserve against 
liability for war damage insurance. On the debit side was shown a 
contribution of £830 in aid of rate. representing 14 per cent. on the 
amount of the outstanding debt and a sum of £33,355 which had been 
treated as a transfer inaid of rate. A sum of £37,099 was carried forward 
as a credit balance to the revenue account for the year ending March 31, 
1948. On April 1, 1948, under the Electricity Act, 1947,s. 14 ands. 15, 
the electricity undertaking vested partly in the British Electricity 
Authority and partly in the South Western Electricity Board and by 
8. 14 (2) (iii) ands. 15 (1) all investments and cash previously held by the 
corporation as electricity undertakers vested in the British Electricity 
Authority. The authority claimed the sum of £33,355 on the ground 
that the transfer of that sum in aid of rate, by the corporation, was a 
breach of statutory duty, whereby the amount standing to the credit 
of the revenue account at March 31, 1948, was wrongly reduced by 
that sum. The corporation contended, inter alia, that the sum of 
£40,000 which had been set aside on account of contingent liability 
for war damage insurance should not have been brought into the 
revenue account, but ought to have been treated as coming back into 
the general rate fund :—Held, (i) the sum of £40,000 which had been set 
aside for war damage insurance represented revenue of the under- 
taking originally and was rightly brought back into the revenue 
account when it was no longer required for the contingent liability, 
and it formed part of the revenue of the year into which it was brought 
back. (ii) under s. 112 (1) (b) of the Act of 1935 the whole of the excess 
of revenue over expenditure in any given year was to be carried over to 
the following year and to be deemed to be revenue of that following 
year and the only amount that might be carried to the aid of rates was 
the 14 per cent. on the outstanding debt, and, therefore, the sum of 
£33,355 ought have been carried over to the year ending March 31, 
1948, as revenue of that year in addition to the sum of £37,099 which 
was, in fact, carried forward. Accordingly the corporation were 
accountable for the sum of £33,355. Observations of Lorp GREENE, 
M.R., in Allchin v. Coulthard (1942) (106 J.P. 221), considered. 
ayy Electricity Authority and Another v. Exeter Corporation. 


139 
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FACTORIES AND WORKSHOPS 


Floor; maintenance; floor slippery from flood water and oil; Factories 
Act, 1937 (1 Edw. 8 and 1 Geo. 6, c. 67), s. 25 (1), s. 152 (1); safe system 
of working; factory flooded in exceptional storm; water mixed with 
oil; floor rendered dangerously slippery; no want of care by occupiers ; 
accident through workman slipping; liability of occupiers.—Owing to 
an exceptionally heavy storm of rain, a factory was flooded with sur- 
face water which became mixed with an oily liquid used as a cooling 
agent for the machines which was normally collected in channels in 
the floor. When the water drained away from the floor, which was level 
and structurally perfect, it left.an oily film on the surface which was 
slippery. The respondents spread sawdust on the floor, but owing to the 
unprecedented force of the storm and the consequently large area to be 
covered, there was insufficient sawdust to cover the whole floor. In 
the course of his duty the appellant slipped on a portion of the floor 
not covered with sawdust, fell, and was injured.—Held, (i) “‘ properly 
maintained ”’ in s. 25 (1) of the Factories Act, 1937, read with the defi- 
nition of “‘ maintained ”’ in s. 152 (1), referred to the general condition 
and soundness of construction of the floor and not to some transient 
and exceptional condition of it ; a floor which was in itself of sound con- 
struction and in proper condition did not cease to be in an efficient state 
because there was temporarily something on it which gave rise to 
danger; and, therefore, the respondents were not in breach of their 
duty under s. 25 (1) to see that the floor was “ properly maintained ”’. 
(ii) on the facts the respondents had taken every step which an 


ordinarily prudent employer would have taken in the circumstances 
to secure the safety of the appellant, and so they were not liable to the 
appellant for negligence at common law. Decision of the Court or 
APPEAL affirmed. (Latimer v. A.E.C., Ltd. H.L.) 


FALSE IMPRISONMENT 


Merchant ship; member of crew; right of master, at common law, to arrest 
and confine.—The master of a merchant ship is justified at common law 
in arresting and confining in a reasonable manner and for a reasonable 
time any sailor or other person on board his ship only if he has reason- 
able cause to believe, and if he does in fact believe, that the arrest and 
confinement are necessary for the preservation of order and discipline, 
or for the safety of the vessel or persons of property, on board. On the 
issue of damages for false imprisonment, Walter v. Alltools, Ltd. (1944) 
(171 L.T. 371), followed. (Hook v. Cunard Steamship Co., Ltd. 
Winchester Asz.) ved a wes a eee ma oa 


FIRE SERVICE 

Fireman injured by explosion; liability of occupiers; invitee; exceptional 
and unnecessary dangers of fire and explosion created by occupiers; 
volenti non fit injuria.—The defendants were the occupiers of a factory 
in which they carried on the business of extracting the aluminium in 
aluminium foil. As a result of the processes carried on at the factory 
large quantities of fine dust containing aluminium and carbon particles 
were created. This dust lay in thick deposits in numerous places all 
over the factory, and the defendants took no steps to prevent or lessen 
its creation or to remove it. While fighting a fire at the factory in the 
course of his duties as a part-time fireman, the plaintiff was injured by 
a dust explosion caused by the exceptional and unnecessary dangers of 
fire and explosion which the defendants had created and maintained 
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on the premises. In an action by the plaintiff claiming damages for 
negligence, the defendants denied liability and pleaded, inter alia, that 
the plaintiff attended the fire with knowledge of the attendant risk 
of injury to himself and voluntarily incurred that risk :—Held, (i) the 
maxim volenti non fit injuria applied only if the plaintiff was both 
(a) sciens, i.e. he fully appreciated the dangerous character of the 
physical condition brought about by the negligence of the defendants, 
and (6) volens, i.e. he had consented to assume the risk without com- 
pensation; a man could not be said to be volens unless he was in a 
position to choose freely, and if he was acting under the compulsion of 
a duty his consent should rarely, if ever, be inferred (Bowater v. Rowley 
Regis Corpn. (1944) (108 J.P. 163) applied); on the facts, the plaintiff 
was neither sciens nor volens, and he had not impliedly agreed to give 
up any rights which he would have had but for such agreement. (ii) 
the fire brigade having been summoned by the defendants’ servant who 
who was in charge of the factory at the time, the plaintiff was an in- 
vitee, but he could not succeed on the basis of a breach by the 
defendants of their duty to an invitee as it was not shown that he 
would have avoided the danger if he had been informed of it, and the 
probabilities were that he would not have done so. (iii) the rights of a 
fireman who properly attends a fire cannot depend on how he comes to 
be there, for the fire brigade can attend the fire in the exercise of the 
powers conferred on them by the Fire Services Act, 1947, s. 30 (1), or 
they can be summoned, for example, by a policeman or a passer-by. 
(iv) there was a duty on the defendants not to have their factory in the 
dangerous condition in which it was, and they knew or ought to have 
known (a) that by lack of reasonable care they were creating and 
maintaining exceptional and serious risks of fire and explosion in the 
factory, (6) that by reason of such risks a fire was likely to occur, (c) 
that, if a fire did occur, members of the fire service were likely to enter 
the premises to deal with it in the course of their duty, and (d) that, 
if firemen entered the premises to deal with the fire, they would be ex- 
posed to an exceptional and serious risk of being injured by explosion, 
and, therefore, their duty not to have their factory in that dangerous 
condition was a duty which the defendants owed towards the firemen 
and they were liable to the plaintiff in damages. Dictum of Lorp 
ATKIN in M’Alister (or Donoghue) v. Stevenson ([{1932] A.C. 580), ap- 
plied. (Merrington v. Ironbridge Metal Works, Ltd. and Others. 
Salop. Asz.) ... one _ ace eee ove ove see sas 


FOOD AND DRUGS 


1. Ir 


iformation against retailer; proceedings against third party as person 
to whose act or default offence due; information against retailer not 
withdrawn; competency of proceedings against third party; Food 
and Drugs Act, 1938 (1 and 2 Geo. 6, 56), s. 83 (3).—On December 11, 
1952, the appellant, on behalf of a local authority, laid an information 
against Y Ltd., charging them with selling to the prejudice of the pur- 
chaser a bottle of wine which was not of the substance demanded by 
the purchaser, contrary to s. 3 (1) of the Food and Drugs Act, 1938. 
On January 6, 1953, the authority, being satisfied that Y Ltd., could 
establish a defence under s. 83 (1) of the Act and that the offence was 
due to the act or default of S Ltd., who had sold the bottle to Y Ltd., 
preferred an information under s. 83 (3) of the Act against S Ltd. The 
authority did not ask for the information originally preferred against 
Y Ltd., to be withdrawn, and so it was still on the file when the in- 
formation against S Ltd., was heard. The magistrates dismissed both 
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informations :—Held, that the right of the authority to proceed against 
the seller under s. 3 (1) and against the person responsible for the 
offence under s. 83 (3) were alternative; that the proceedings against 8 
Ltd., could not be taken while the information against Y Ltd., re- 
mained on the file; and, that, therefore, the magistrates were right 
in dismissing both informations. (Fisher v. Santovin, Ltd. Fisher v. 
Yardley’s London and Provincial Stores, Ltd. Q.B.D.) ... 


2. Milk; adulteration; ‘‘ Have in possession for purpose of sale’; milk 


at defendant’s farm; property in milk already passed to Milk Marketing 
Board; Food and Drugs (Milk, Dairies and Artificial Cream) Act, 1950 
(14 Geo. 6, c. 35), s. 9 (1) (c).—At a court of summary jurisdiction three 
informations were preferred by the appellant, William Edward 
Challand, charging the respondent, James Gilbert Bartlett, with 
having in his possession for the purpose of sale milk to which water had 
been added, contrary to s. 9 (1) (c) of the Food and Drugs (Milk, 
Dairies and Artificial Cream) Act, 1950. The respondent sold his milk 
to the Milk Marketing Board, who had the right under the contract to 
direct him where the milk was to be delivered. The board directed the 
respondent to deliver his milk to a retailer named Wood, and the res- 
pondent arranged that Wood should collect the milk from a particular 
place on the respondent’s farm. In the first case Wood had collected 
the milk from the farm, and was selling it in a street when he was 
stopped by the sampling officer. In that case the appellant purported 
to take proceedings under s. 83 (3) of the Food and Drugs Act, 1938, 
against the respondent as the person to whose act or default the offence 
was due, but the information charged the respondent with having the 
milk in his possession. The other two cases related to sales of milk 
which was at the respondent’s farm at the material time. The 
justices dismissed all three informations, and the appellant appealed :— 
Held, (i) that the justices were right in dismissing the first information, 
as it was bad in form; (ii) that on the two other informations the 
justices came to a wrong decision, and the case must be remitted with 
a direction to convict. The Act of 1950, when using the words “ have in 
his possession for the purpose of sale ’’ in s. 9 (1) (c), was drawing a 
distinction between an article of commerce intended to be sold to 
another person and an article intended to be kept by the farmer for his 
personal use, and, although the property in the milk in these cases had 
passed to the board as soon as it had been appropriated to the contract, 
the respondent had it “‘in his possession for the purpose of sale ” 
within the meaning of the subsection at the material time. Even as- 
suming that Oliver v. Goodger (1944) (109 J.P. 48) was rightly decided 
(as to which quaere), that case could be distinguished on the ground 
that there the milk was found to be at a point outside the farm 
premises (Challand v. Bartlett. Q.B.D.) ... 


3. Milk; adulteration; milk still of good quality; gravity of offence; Food 


and Drugs Act, 1938 (1 and 2 Geo. 6, ec. 56), s. 3 (1).—The respondent 
was charged with selling to the prejudice of the purchaser milk which 
was not of the quality demanded, contrary to s. 3 (1) of the Food and 
Drugs Act, 1938. Samples of the milk taken were found on anlysis to 
contain added water and to show a deficiency in milk-solids other than 
milk-fats below the percentage prescribed by reg. 2 of the Sale of Milk 
Regulations, 1939. There was no evidence to show who had added the 
water. The justices found that, even though water was added, the milk 
was still good milk, and, being of opinion that the offence was trivial, 





Justice of the Peace and Local Government Review Reports. January 23, 1954. 


606 INDEX TO REPORTS—ANALYTICAL INDEX 


Foop anp Drues—continued 


dismissed the informations :—Held, that the justices had confused mat- 
ters of defence with matters of mitigation; that, even if the offence 
were trivial, they were entitled under the Criminal Justice Act, 1948, 
not to dismiss the information, but only to grant an absolute or con- 
ditional discharge; and that at the present time the adulteration of 
milk could not be regarded as a trivial offence merely because the pur- 
chaser obtained the fat content to which he was entitled. The case 
must be remitted to the justices with a direction to convict. Banks v. 
Wooler (1900) (64 J.P. 245) not followed. (Evans v. Jones. Q.B.D.)... 


4. Misleading label; sale by agents “for account of ’’ foreign principal; 
agents not sellers under contract; agents not liable on that ground for 
“act or default ”; liability of sellers who have never had possession 
or right to possession; pre-packed Foods (Weights and Measures: 
Marking) Order, 1950 (8.1. 1950, No. 1125), art. 6 (3).—-The respond- 
ents, B.W.M.S., Ltd., sold certain tins of foodstuffs, the labels on which 
did not bear a true statement of the minimum net weight of the con- 
tents of the tins. The tins were part of a consignment which the res- 
pondents sold to C.A., Ltd. “ for account of our principal” the 8. 
Canning Co., who carried on business in South Africa. The respondents 
were charged before justices with offences under art. 6 (3) of the Pre- 
packed Foods (Weights and Measures: Marking) Order, 1950, it being 
alleged that the infringement of the order was due to their “‘ act or de- 
fault *:—Held, that, on the true construction of the contract between 
the respondents and C.A., Ltd., the respondents were selling as agents 


for disclosed principals and were not the sellers under the contract, and 
that on that ground they were not liable under the order. Per curiam: 
if the respondents had been the sellers under the contract, the fact that 
they never had had possession or right to possession of the goods 
would not have exempted them from liability. (Lester v. Balfour 
Williamson Merchant Shippers, Ltd. Q.B.D.) ... ée sas “a 


G 

GAS 3 

1. Nationalization; period of limitation; action in tort by employee against 
area gas board; cause of action arising before transfer of undertaking 
to board; Gas Act, 1948 (11 and 12 Geo. 6, c. 67), s. 14 (2), s. 17 (5).— 
In 1945 the plaintiff, who had worked as a stoker in the vertical 
retort house of a gas undertaking for a number of years, began to suffer 
from pulmonary emphysema and bronchitis which, he alleged, was 
caused by the failure of his employers to provide adequate ventilation 
and/or to take all practicable measures to protect him against the in- 
halation of dust or fumes in the retort house. On May 1, 1949, the gas 
undertaking at which he worked became vested in the defendant area 
gas board. On October 14, 1949, the plaintiff issued a writ against the 
defendants claiming damages for breach of statutory duty under ss. 4 
and 47 of the Factories Act, 1937, by their predecessors, the gas under- 
taking :—Held, in view of the provisions of s. 17 (5) of the Gas Act, 
1948, that a person should have the same rights and remedies against 
the gas board in respect of liabilities taken over by the board as if the 
liabilities had always been those of the board, the appropriate limita- 
tion period was the normal one of six years under s. 2 (1) (a) of the Limi- 
tation Act, 1939, and not the period of three years provided by s. 14 (2) 
of the Act of 1948, and, consequently, the action was not statute 
barred. (Coote v. Eastern Gas Board. Q.B.D.) ... sie ~ 
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Gas—continued 
2. Nationalization; undertaking formerly maintained by local authority; 


recovery of sums transferred from gas undertaking accounts to other 
accounts; amounts “debited ... in the accounts of the gas under- 
taking . . . and credited ... in... other account”; expenses and 
receipts of undertaking to be paid out of and into general rate fund; 
authority directed to “‘ show under a separate heading or division ” 
accounts of gas undertaking; transfers from gas undertaking section to 
general rate fund; liability of authority to account to gas board for 
sums transferred; finality of determination by Minister of Health; 
Doncaster Corporation Act, 1926 (16 and 17 -Geo. 5, c. xxvii), s. 71, s. 
72—Gas Act, 1948 (11 and 12 Geo. 6, c. 67), s. 37 (1), (2):—On May lI, 
1949, the gas undertaking of the defendant corporation was vested in 
the plaintiff gas board under s. 17 (1) the Gas Act, 1948. On August 23, 
1949, the gas board claimed the payment to them by the corporation 
of two sums transferred in the accounts of the corporation on March 31, 
1948, as follows: (i) £8,487 2s. 9d., the balance of profit then appearing 
in the net revenue account of the gas undertaking, to their general 
rate fund account, and (ii) £2,144 0s. 3d. a refund of excess profits tax 
then standing in the “ E.P.T. post-war refund suspense account ”’ of 
the gas undertaking, to the corresponding account of the corporation’s 
water undertaking. The corporation’s abstract of accounts for 1947— 
48 included a section described as: ‘‘Gas works account” and 
headed: ‘ General rate fund (gas works section) ’’, which contained 
a@ revenue account. There were also a gas section ledger and a gas 
section cash book. The gas board claimed that the amounts were due 
under s. 37 (1) of the Act of 1948, having been “‘ debited . . . in the 
accounts of the gas undertaking”’ after February 10, 1948, and 
“credited . . . in any other account of the authority ’” without the 
approval of the Minister of Health. The corporation denied that the 
amounts had been so debited and credited, and said that the accounts 
related to various provisions and sections of the one fund of the cor- 
poration, the general rate fund, by virtue of s. 71 of the Doncaster 
Corporation Act, 1926 (which provided: “. . . all money received by 
the corporation on account of the revenue of the [gas undertaking] shall 
be carried to and shall form part of the borough fund and all pay- 
ments .. . made and incurred in respect of [the undertakings] shall be 
paid out of that fund ”’), and the Local Government Act, 1933, s. 185, 
(which provided : “ (1) All receipts of the council of a borough .. . 
shall be carried to the general rate fund of the borough, and all liabilities 
falling to be discharged by the council shall be discharged out of that 
fund. (2) An account, called the ‘ general rate fund account ’, shall 
be kept of all receipts carried to, and payments made out of, the 
general rate fund.”’) By s. 72 of the Act of 1926 the corporation were 
required to keep their accounts so, as “ regards the revenue account 
to show under a separate heading or division in respect of ” their gas 
undertaking all receipts and payments and expenses of the under- 
taking. After submission of the cases for the two parties under s. 37 
(2) of the Gas Act, 1948, the Minister of Health, on July 6, 1950, upheld 
the claim. In an action by the gas board to recover the two sums, 
Held, (i) the Minister of Health was required by s. 37 (2) of the Act of 
1948 to determine claims under that section, and, as the gas board’s 
claim against the corporation was such a claim, made (as required) 
within twelve months of the vesting date under the Act, and not 
settled by agreement, and, as it had been so determined, the court had 
no jurisdiction to determine that it was not a valid claim. Crisp v. 
Bunbury (1832) (8 Bing. 394) and dictum of VaucHAN Wriu1AMs, L.J., 
in Joseph Crosfield & Sons, Ltd. v. Manchester Ship Canal Co. (105) 


607 
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Gas—continued 


HIG 


(68 J.P. 424), applied. (ii) in any event, the two sums had been debited 
in the accounts of the ga&S undertaking and credited in other accounts 
of the corporation without the approval of the Minister within the mean- 
ing of s. 37 (1) of the Act of 1948, and were, therefore, payable to the 
gas board, since, notwithstanding the provisions relating to payments 
into and out of the general rate fund, the revenue account of the gas 
undertaking, the general rate fund account, and the two suspense ac- 
counts were separate accounts, and not merely sections of the general 
rate fund. (East Midlands Gas Board v. Doncaster Corporation. 


Q.B.D.) 


H 
HWAYS 


Right of way; way over soil later becoming highway; order of quarter 


sessions stopping up highway; effect of order on private right of way; 
Highway Act, 1835 (5 and 6 Will. 4, c. 50), s. 91.—Part of a public 
highway over which the plaintiff claimed a private right of way was 
stopped up by an order.of quarter sessions made under the Highway 
Act, 1835,s.91. In an action brought by the plaintiff for obstruction of 
his alleged right by the defendant :—Held, the rights of the public over 
the highway were extinguished by the order of quarter sessions, but a 
private right of way over the same land remained unaffected thereby, 
and, therefore, if the plaintiff could establish the existence of a private 


right before the road became a highway, he was entitled to succeed in 
his action. Wells v. London, Tilbury and Southend Ry. Co., (1877) 
(41 J.P. 452) and Allen v. Ormond, (1806) (8 East 4), applied. R. v. 
Wallace, (1879) (43 J.P. 493), distinguished. (Walsh v. Oates. C.A.) ... 


HOUSING 
1. Demolition order; house “ unfit for human habitation ’’; non-com- 


> 


pliance with local byelaws; Housing Act, 1936 (26 Geo. 5 and 1 Edw. 
8, ce. 51), s. 11 (4), s. 188 (4).—In 1950 B. converted a detached timber 
framed building, which had been used for storage purposes on a camp- 
ing site, into a bungalow consisting of one room, which was used 
for living and sleeping purposes, and a scullery. The building had 
no readily accessible water supply and did not comply with several 
byelaws, and the cost of repairs and making the house comply with the 
byelaws was estimated at over £500. In January, 1953, the council 
made a demolition order under s. 11 (4) of the Housing Act, 1936. B. 
appealed to the county court under s. 15 (1) (d), and the county court 
judge quashed the order on the ground that the house was fit for human 
habitation. The council appealed and contended that the judge was 
bound to confirm the demolition order because, having regard to s. 188 
(4) of the Act of 1936, the house was unfit for human habitation by 
reason of its falling short of the provisions of byelaws in operation in 
the district which prescribed standards to be observed in the con- 
struction of new houses:—Held, the only question was whether, after 
taking into account all the relevant circumstances, including those 
specified in s. 188 (4), the house was fit or unfit for human habitation ; 
the requirements of statutes and byelaws were relevant for considera- 
tion, but they were not decisive on the one question which the county 
court judge rightly posed to himself for decision; and, therefore, 
his decision was right and the appeal must be dismissed. (Birchall v. 
Wirral Urban District Council. C.A.) wee wee 


384 
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2. House constructed under licence from local authority; condition 
limiting rent; letting at excess rent; time limit on prosecution; 
Building Materials and Housing Act, 1945 (9 and 10 Geo. 6, c. 20), s. 7 
(1); Summary Jurisdiction Act, 1848 (11 and 12 Vict., c. 43), s. 11.— 
The offence of letting a house constructed under a building licence 
granted by a local authority at a rent in excess of the maximum per- 
mitted under the terms of the licence, contrary to s. 7 (1) of the Build- 
ing Materials and Housing Act, 1945, is not a continuing offence, and, 
therefore, by reason of s. 11 of the Summary Jurisdiction Act, 1848, 
a prosecution for that offence must be brought within six months of the 
date of the letting. Magistrates; excess of jurisdiction; prohibition. 
A writ of prohibition to prohibit justices from acting in excess of juris- 
diction may sue although the matter of jurisdiction is one on which the 
justices can be required to state a Case for the opinion of the High 
Court. (R. v. Wimbledon Justices. Ex parte Derwent. Q.B.D.) 


3. House unfit for human habitation; notice to execute works; reasonable 
expense; material date for consideration; Housing Act, 1936 (26 Geo. 
5 and 1 Edw. 8, c. 51), s. 9 (1) (3), Middlesex County Council Act, 1944 
(7 and 8 Geo. 6, ec. xxi), s. 260 (1) (2).—On June 27, 1952, the local 
authority served a notice on the agents of the lessee of a house in 
Kilburn, in the county of Middlesex, requiring them, unders. 9 (1) of the 
Housing Act, 1936, and s. 260 of the Middlesex County Council Act, 
1944, to execute certain works which would, in the opinion of the 
authority, render the house fit for human habitation. The agents 
appealed to the county court against the notice under s. 15 (1) of 
the Act of 1936 on the ground that (i) the estimated cost of the works 
necessary to render the house fit for human habitation did not consti- 
tute a reasonable expense having regard to the value of the house after 
the completion of the works; (ii) that their principal was a lessee under 
a lease which had only thirty-one years to run and that he had spent an 
average of £58 a year on repairs and maintenance for the preceding 
three years, which facts had to be taken into consideration under s. 260 
(2) (a) and (c) of the Middlesex County Council Act, 1944; (iii) that the 
notice was incorrect in form. At the date of the notice the lessee was 
the lessee of the house in question, but on August 21, 1952, he purchased 
the freehold reversion of the house, the sale and conveyance being 
completed on October 30, 1952. The hearing of the appeal was con- 
cluded on December 1, 1952. The county court judge estimated the 
costs of works at £350, and found that,on the basis of the value of the 
house under s. 9 (3) of the Act of 1936, those eegts were not unreason- 
able, having regard to the value the house would/have after the repairs 
had been done, but, having regard to the lengt ‘of the unexpired period 
of the lease, under s. 260 (2) (a) of the Act of 1944 the expenditure of 
£350 could not be reasonably justified by the value of the residue of the 
term to the oceupier when it was spent. He allowed the appeal and 
quashed the notice, and the local authority appealed to the Court of 
Appeal :—Held, the material date for the consideration of all the 
circumstances relating to the reasonableness of estimated costs of 
works required by a notice under s. 9 (1) of the Housing Act, 1936, was 
the date when the case was heard; in the present case at that date the 
occupier had become the owner of the freehold of the house, and, there- 
fore, the special defence of s. 260 (2) (a) was not longer available to 
him; and as the county court judge found the estimated costs reason- 
able in the case of a freeholder the appeal must be allowed and the 
validity of the notice of June 27, 1952, restored. vaaaciyn Maurice & Co., 
Ltd. v. Willesden Corporation. C.A.) sen ome | gee 
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4. Requisition; duration; confirmation of requisition by Minister; ex- 
tension of period of requisition.—On June 22, 1945, the plaintiffs, a 
local authority, requisitioned certain premises by virtue of powers 
delegated to them on the terms of the Ministry of Health Circular No. 
2082 by the Minister of Health in pursuance of the Defence (General) 
Regulations, 1939, reg. 51 (5). Circular No. 2082 authorized the requi- 
sition of premises for the re-housing of persons rendered homeless by 
enemy action, and under para. 9 thereof, by reference to the enclosure 
in Ministry of Health Circular No. 1949, the procedure laid down to 
make such a requisition effective for more than one month was an ap- 
plication for an extension of time to be granted by or on behalf of the 
minister. On July 13, 1945, the plaintiffs sent to the Ministry of Health 
a document in the following terms: “I... town clerk of Acton, in 
the exercise of the powers delegated to me under the terms of the 
Ministry of Health Circular No. 2082 by the Minister of Health and by 
virtue of reg. 51 of the Defence (General) Regulations, 1939, took pos- 
session of the premises . . . for the purpose of accommodating persons 
rendered homeless by enemy action ”. Then followed: ‘ The Minister 
of Health hereby confirms the taking possession of the premises 
named .. .”’ and below was a blank space for a signature followed by: 
“For senior regional officer, Ministry of Health.”” On July 19, 1945, 
the senior regional officer confirmed the requisition. In 1952 the plain- 
tiffs brought an action for possession of the premises, contending that 
the confirmation by the senior regional officer was equivalent to an 
extension of the requisition for an indefinite period:—dHeld, the 
documents of July 13 and 19, 1945, were nothing more than a notifica- 
tion by the plaintiffs of the requisition of the premises and a con- 
firmation by the Minister of that requisition and they could not be con- 
strued as an application for and the grant of an extension by or on be- 
half of the Minister; the procedure laid down for extending the period 
of requisition had not been complied with; and, therefore, the requi- 
sition had terminated one month from the date of the taking possession 
of the premises, and the plaintiffs were no longer entitled to possession. 
(Acton Corporation v. Morris and Another. C.A.) 


5. Small tenement; service of notice; explanation given to tenant by 
process server; inability of tenant to understand; validity of notice; 
Small Tenements Recovery Act, 1838 (1 and 2 Vict., c. 74), ss. 1, 2.— 
By s. 1 of the Small Tenements Recovery Act, 1838, a written notice 
in the form set out in the schedule to the Act of intention to proceed 
to recover possession of the house and signed by the landlord or his 
agent must be served on the tenant whom it is sought to eject. By s. 2 
the person serving the notice is required to read it over to the tenant and 
explain to him the purport and intent thereof. The requisite notice 
under the Act was served personally on a tenant, and read over to him 
by the process server, who four times explained its purport, but the 
tenant, a man of seventy-six who suffered from delusions, was unable 
to understand it. The stipendiary magistrate held that, as the tenant 
had not understood the meaning of the notice, the Act had not been 
complied with, and refused to order an ejectment warrant to issue :— 
Held, that the Act did not provide that it must be proved that the 
person to whom the notice was explained understood the explanation ; 
that there had been sufficient compliance with the provisions of the 
Act; and that the case must be remitted to the magistrate with the 
opinion of the court to that effect. (Day v. Harris. Q.B.D.) 
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HUSBAND AND WIFE PAGE 


1. Appeal; notes of evidence; exhibits; documents produced before 
justices; need to make exhibits to notes. (Stretton v. Stretton. 
P.D. & A.) ... _ ase sas ate ae ses tie ... 672 

2. Appeal; notes of evidence and reasons; need to supply before appeal 
set down; Matrimonial Causes Rules, 1950 (S.I., 1950, No. 1940), 

r. 71 (3). (Padley v. Padley. P.D. & A.)... wes ioe ov soe 


3. Cruelty; defence; insanity; husband unable to understand nature and 
quality of his acts; condonation; condonation of acts of insane person. 
—For several periods during the married life the husband had been a 
voluntary patient in a mentai hospital. During the intervals in which he 
had returned to the matrimonial home he had committed acts of 
cruelty towards his wife. On the hearing of the wife’s petition for 
divorce on the ground of her husband’s cruelty there was medical evi- 
dence which was accepted by the court that at the material times 
the husband did not know the nature and quality of his acts:—Held, 
in these circumstances the husband was not capable of being guilty of 
cruelty to the wife. Quaere, whether the husband could have been found 
to be guilty of cruelty if, while knowing the nature and quality of his 
acts, by reason of disease of the mind he had not known they were 
wrong. Per Hopson, L.J. (with regard to condonation of cruelty 
committed by a person suffering from disease of the mind): I feel that 
the conception of forgiveness, which is always a necessary element in 
condonation, is difficult, of not impossible, where the object of the for- 
giveness is not capable of receiving it by reason of the fact that he is out 


of his mind. M’Naghten’s Case (1843) (10 Cl. and Fin. 200), applied. 
Lissack v. Lissack (1950) (114 J.P. 393), overruled. Kirkman v. 
Kirkman (1807) (1 Hag. Con. 409), explained. (Swan v. Swan. C.A.) ... 


4. Desertion; constructive desertion; association by husband with woman 
not resulting in adultery; revival of condoned adultery; majority 
decision of justices; need of dissenting justice to give reasons.—The 
parties were married in 1945. In 1949 the husband committed adultery, 
but the wife forgave him and they continued to live together as man 
and wife. Towards the end of 1952 the husband began to stay out late 
at night, coming home two or three times a week between 3 a.m. and 
8 a.m. The husband knew that this conduct would arouse the wife’s 
suspicions, but the only explanation that he gave at first was that he 
had been out with friends. Later, he said that there was a woman, but 
that there was nothing wrong in the association, and that she, the 
woman, was going away after Christmas. The wife went, with the 
husband’s consent, to spend Christmas with relatives and did not 
return. On a summons by the wife alleging that the husband had 
deserted her :—Held, although the husband’s present association with 
the other woman was not found to have been adulterous, it was 
sufficient in law to revive the condoned adultery in 1949, and was 
serious enough to justify the wife in withdrawing from cohabitation and 
to found a charge of desertion. Observations of Sir J. P. WILDE 
in Winscom v. Winscom & Plowden (1864) (3 Sw. and Tr. 382), applied. 
Per Lorp Merrman, P.: I do not think that, even if it is made clear 
at the hearing or is expressly stated at the time when the finding is 
made, that the decision of justices in a case relating to a matrimonial 
dispute is not unanimous, it entitles the parties to demand that the 
dissentient justice or justices shall furnish a written statement of the 
reasons for the dissent, and I certainly deprecate encouraging the 
establishment of any such practice. (Kemp v. Kemp. P.D. and A.)... 409 
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5. Desertion; house occupied by both parties; desertion by wife; return 
to matrimonial home; no resumption of cohabitation.—A wife 
deserted her husband for two periods, in 1946 for approximately 
six months and in 1947-48 for approximately twelve months. In 
1948 she returned at her husband’s request to the matrimonial home 
and subsequently cooked his meals and did occasional mending for him, 
but otherwise had as little communication with him as possible. 
There had been no sexual intercourse between the ies since 1936. 
On September 9, 1952, the husband petitioned for a decree nisi on the 
ground of his wife’s desertion, and he contended that where there had 
been an initial period of desertion it was no longer necessary to establish 
that the spouses, while living under the same roof, had done so as two 
separate households :—Held, in the circumstances the wife was not in 
desertion notwithstanding the periods of desertion by her in 1946 and 
1947-48. Hopes v. Hopes (1948) (113 J.P. 10), applied. Bartram v. 
Bartram (1949) (113 J.P. 422), distinguished. (Bull v. Bull. C.A.) 


6. Divorce; desertion; constructive desertion; conduct equivalent to 
expulsion of other spouse; conduct falling short of cruelty; Res 
Judicata; husband and wife; persistent cruelty; dismissal of 
summons; fresh summons on ground of constructive desertion.—On 
August 29, 1952, the wife issued a summons against the husband, 
under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, charging him with persistent cruelty to her on divers 
occasions before and on August 16. On September 3 the summons was 
served on the husband. On September 4 the wife left the matrimonial 
home. On September 17 the justices dismissed the summons. On 
October 24 the wife issued further summonses before a different court 
of summary jurisdiction charging the husband with desertion as from 
September 4, and wilful neglect to maintain her. At the hearing on 
November 16 she gave evidence similar to that which she had given in 
the earlier proceedings, but stated also, inter alia, that on or about 
September 4 the husband had said that he had finished with her, and 
that on August 28 he had hit her and she had left the house for the 
night. On November 16 the justices made an order in favour of the 
wife :—Held, since the issue decided on September 17 was different from 
that before the justices on November 16 the wife was not estopped per 
vem judicatam from giving evidence similar to that given in the first pro- 
ceedings; further, although the wife could not on the same evidence 
make out a case of constructive desertion, she was entitled to give 
evidence of other acts justifying her leaving home; there was evidence 
of other acts from which the court could find that the husband’s 
conduct, being of a different kind from and not merely less than cruelty, 
justified the wife in leaving the matrimonial home; and, therefore, the 
wife was entitled to an order. (Foster v. Foster. P.D. & A.) 


7. Divoree; desertion; constructive desertion; previous suit charging 
adultery and cruelty dismissed; allegations in petition alleging de- 
sertion same as those raised, or capable of being raised, by earlier 
petition.—The wife filed a petition, dated April 21, 1950, for divorce 
on the ground of the husband’s adultery with his half-sister, L.B.T., 
and cruelty. The allegations of cruelty were, inter alia, that in or about 
1927 the husband threatened the wife with a revolver; that in or 
about 1928 he threw several of the wife’s belongings out of the window 
and threatened to throw her out of the house; and that, in the early 
part of 1932, he threatened to attack the wife with a knife, broke a 
finger of her left hand, and punched her in the right eye. The charges 
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were denied by the husband, and on January 22, 1952, the wife’s 
petition was dismissed. The wife then filed a petition, dated October 
2, 1952, for divorce on the ground of the husband's desertion, alleging, 
inter alia, that from about 1926 the husband frequently quarrelled with 
and abused the wife; that in 1927 she had become suspicious that the 
husband was carrying on an improper association with L.B.T., and that 
when she asked the husband to see less of L.B.T. their relationship be- 
came further strained; that between 1927 and 1930 the husband kept 
her short of money and frequently told her that he no longer wanted 
her and wished that she would go; that in April, 1930, when the wife 
refused to share a bedroom with L.B.T., the husband left the house 
with L.B.T., to find other accommodation; and the wife repeated the 
three allegations in her former »petition relating to the revolver, 
throwing her belongings out of the window, and breaking her finger, 
and said that by such conduct the husband had in April, 1932, driven 
her from the matrimonial home. The husband, by his answer, denied 
the charge of desertion and pleaded that the wife was estopped per 
rem judicatam from making any of these allegations. On these pre- 
liminary issues :—Held, it was necessary in proceedings in the Divorce 
Division to distinguish between an estoppel as against a party charged 
with an offence and an estoppel as against a party putting forward a 
charge against the other party; in the latter event, as here, no interest 
of the public was infringed by saying that a party was estopped per 
rem judicatam from repeating allegations that had previously been the 
subject of judicial determination, and, therefore, the ordinary rules of 
estoppel applied: Hudson v. Hudson ({1948] 1 All E.R. 773), dis- 
tinguished; and, accordingly, (i) since the allegation of adultery had 
been dismissed in the previous suit the wife could not now allege that 
she had reasonable grounds for belief in such adultery and the allega- 
tions relating to this would be struck out; Allen v. Allen (1951) (115 
J.P. 229), applied; (ii) the allegations of threats of violence and of 
actual assault, which repeated the allegations in the previous petition, 
would also be struck out since the acts alleged either did or did not 
amount to cruelty, and if, as had been held in the earlier suit, they 
did not amount to cruelty, they could not now be relied on as “grave and 
weighty matters ” to support a charge of constructive desertion, for 
by their very nature the acts either constituted cruelty or amounted 
to nothing: Dixon v. Dixon ([1953] 1 All E.R. 910) and Foster v. Foster 
(ante, p. 377), distinguished; Timmins v. Timmins ([1953] 2 All E.R. 
187), considered; (iii) the allegations that the husband had quarrelled 
with and abused the wife, had kept her short of money, and had 
frequently told her that he no longer wanted her and wished that she 
would go, had not been specifically raised in the previous proceedings, 
but could and should have been raised in support of the charge of cruel- 
ty then made, and, therefore, those allegations would also be struck out: 
Hoystead v. Taxation Comr. ({1926] A.C. 155), applied; (iv) the 
remaining allegation, that the husband left the wife in April, 1930, 
raised a case of simple desertion which had not been investigated in the 
former suit, and, therefore, would not be struck out, and the wife would 
have leave to amend her petition to enable her to charge her husband 
with simple desertion at that date. (Bright v. Bright. P.D. & A.) 


8. Divorce; desertion; constructive desertion; wife dirty in her person and 


the matrimonial home; no inference of intention to drive husband 
away.—In December, 1945, the husband returned from war service 
and complained of the dirty condition in which the wife was keeping 
herself, the matrimonial home, and the children, and in March, 1946, 
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he left, telling the wife that, if she failed to effect an improvement, 
he would not return. He complained that she failed to improve the 
conditions, and he refused to return to her. On a petition by him for 
divorce on the ground of constructive desertion :—Held, the fact that 
a wife was dirty in her person and her home was not of necessity evidence 
which showed that she wished to bring the matrimonial consortium 
to an end; she might be dirty because she was lazy or lacked energy; 
the conduct of the wife in the present case was not of such a grave and 
convincing character as to justify an inference of an intention by her to 
drive the husband away from the matrimonial home; and, therefore, 
she was not guilty of constructive desertion. Dictum of Lorp GREENE, 
M.R., in Buchler v. Buchler (1947) (111 J.P. 179) applied. Winnan v. 
Winnan ([1948] 2 All E.R. 862), a and checaeniamonmen (Bar- 
tholomew v. Bartholomew. C.A..)... oe 


9. Divorce; desertion; termination; adultery by deserted spouse; onus 


on deserted spouse to show that saneanittes did not affect desertion. 
(Dryden v. Dryden. C.A.) .. ose “ 


10. Divorce; desertion; termination; agreement to pay maintenance; 


11. 


‘* if [the spouses] shall so long live separate and apart from each other.” 
—A husband who had deserted his wife entered into an agreement with 
her under which he undertook “ during the joint lives of himself and 
the wife, if they shall so long live separate and apart from each other ”’ 
to pay weekly sums for the maintenance of herself and of the child of 
the marriage. The sums were to cease to be payable if the parties came 
together again or if the marriage was dissolved :—Held, the agreement 
merely defined the duration of the payments of maintenance and did 
not bind the parties to live separate and apart, and it did not, therefore, 
prevent the husband’s desertion from running. Dictum of Sm 
Witrrip GREENE, M.R., in Lord Long of Wraxall v. Lady Long of 
Wraxall ([1940] 4 All E.R. 233), applied. (Crabtree v. Crabtree. C.A.) 


Justices; maintenance and separation orders; copies; duty to supply 
properly certified copies. (Hearn v. Hearn and Jarvis. P.D. & A.) 


12. Maintenance; amount based on desire of justices to force husband 


to grant wife a tenancy of the matrimonial home.—In September, 
1951, the husband left the wife, but he continued to pay the rent and 
the rates and for the lighting of the flat occupied by the wife which 
formed part of a building of which he was the leaseholder. In addition 
he paid her £3 a week for her maintenance. The wife offered to pay the 
husband £1 a week in return for a tenancy of the flat, but the husband 
refused to grant her a tenancy. The wife issued a summons under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1949, charging the husband with desertion, which he admitted. The 
justices adjourned the case to give the husband an opportunity of 
granting the wife a tenancy of the flat, and when he refused to do so 
they awarded the wife £4 a week maintenance, intimating to the 
husband that, if he granted the wife a tenancy, they would consider an 
application by him for a variation of the amount :—Held, the justices 
had no right to increase the amount of the award in order to force the 
husband to grant the wife a tenancy, and, as, in doing so, they had 
erred on a matter of principle, the sum awarded would be reduced to 
£3 a week. (Wakeford v. Wakeford. P.D. & A.) .. . ee 
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13. Maintenance; amount; earning capacity of husband; overtime pay.— 


On a summons taken out by a wife against her husband under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1949, the husband admitted that he had been guilty of adultery and 
desertion and evidence was given that his average weekly earnings were 
between £11 8s. and £12 16s. The justices found that his basic wage, 
excluding overtime pay, was between £9 and £10, and on that basis 
awarded the wife the sum of £1 10s. a week for her maintenance :— 
Held, in assessing the amount of maintenance justices ought to take 
into account, not merely the husband’s basic wage, but also his earning 
capacity, and to eliminate from their calculations overtime pay or the 
capacity to earn it was a misdirection in law. — v. Klucinski. 
P.D. & A.) . ub ove cee 


14. Maintenance; amount; serving soldier.—A Home Office circular sent 


to clerks to justices stated, inter alia, that, in assessing a soldier’s 
income in order to fix the amount of a maintenance order against 
him, it would be proper to take into account his pay, the amount of the 
marriage allowance, and the fact that in addition to receiving pay a 
soldier was normally clothed, fed and lodged at the public expense. 
The circular set out in an appendix the minimum amount which in 
relation to any particular soldier would normally be received by a wife 
by way of allotments and allowance, and stated that: “10... In the 
absence of private income of either the husband or the wife the court 
should take the figure so arrived at as a general guide to a minimum 
amount for the maintenance order. 11. Where either the husband or 
the wife has other sources of income these should be taken into account 
in fixing the amount to be paid under a maintenance order. There will, 
no doubt, be cases in which a wife is in employment and may be earning 
a considerable wage. In any case of this kind, however, allowance 
should be made for the value of the issues in kind received by the 
soldier in order to maintain the proper balance between the respective 
incomes of the parties.’’ The husband was a corporal inthe Royal Horse 
Guards. He made an allotment of £1 8s. per week to the wife, and she 
had a marriage allowance of £2 9s. per week, making a total of £3 17s. 
The wife also earned £6 10s. per week. On a summons by the wife under 
the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, charging the husband with desertion the husband admitted 
desertion, and the justices, purporting to act in accordance with the 
advice contained in the circular, awarded the wife £3 17s. per week as 
maintenance. On appeal by the husband :—Held, while, if the amount 
had been fixed strictly in accordance with the circular, but had been 
fixed on a wrong basis, compliance with the circular would of itself 
be no justification, the justices had purported to follow the advice 
contained in the circular, but had misunderstood or misapplied it, for 
they had ignored the wife’s earned income, and, therefore, they had mis- 
directed themselves and the case must be sent back for further con- 
sideration. Per Lorp MERRIMAN, P.: If it is intended to convey, as 
might be thought from a literal reading of para. 11 of the circular, that 
it is only in cases where the wife has a separate income, either by her 
own earnings or otherwise, that the advantages to the husband of 
what are called the “ issues in kind ” should be taken into account, I 
should differ. These calculations should always be made in assessing the 
husband’s means, and not only in cases of which it can be said that they 
are necessary to counter-balance some private income of the wife’s. 
(Buttle v. Buttle. P.D. & A.) _ ° 


615 


PAGB 


418 





Justice of the Peace and Local Government Review Reports. January 23, 1954. 


616 


INDEX TO REPORTS——-ANALYTICAL INDEX 


HvusBAND AND WIFE—continued 
15. Maintenance; arrears; application for committal order; husband ex- 


amined as to means; suspension of order on conditions; failure by hus- 
band to comply; no further inquiry as to reasons for failure to comply ; 
warrant of commitment issued; Habeas corpus; Money Payments 
(Justices’ Procedure) Act, 1935 (25 and 26 Geo. 5, c. 46), s. 8 (1) (a).— 
On March 5, 1952, a husband, who was in arrears under a maintenance 
order made against him on December 15, 1948, to the extent of 
£103 4s. 6d., was examined by the justices as to means. The justices 
then made a committal order against him, but suspended it for so long 
as he paid the sums due under the maintenance order, namely, £1 a 
week, and 2s. 6d. a week off the arrears. Between March 5, 1952, and 
February 11, 1953, the husband made payments amounting in all to 
£39 ls. 6d. On February 11, 1953, the wife applied for the suspension 
of the committal order to be removed on the ground that the husband 
had not complied with its terms. The justices found the arrears then 
due to be £113 3s., adding to the original £103 4s. 6d. the sum of £49 
due under the maintenance order from March 5, 1952 to February 11, 
1953, and giving credit for the £39 1s. 6d. paid. They did not further 
examine the husband, but issued a warrant for commitment in the sum 
of £126 13s. 8d. (£113 3s. plus £13 10s. 8d. costs). The husband, having 
been arrested and imprisoned, moved for a writ of habeas corpus :—Held, 
(i) that, as the husband had been examined asto means on March 5, 1952, 
the justices were not under the further obligation, under s. 8 (1) (a) of the 
Money Payments (Justices’ Procedure) Act, 1935, to make another 
inquiry in the husband’s presence whether his failure to pay the 
amount owing was due either to his wilful refusal or to his culpable 
neglect, and that on February 11, 1953, they were entitled to issue a 
warrant of commitment without having summoned the husband to 
appear before them on that day, but (ii) that the warrant had been is- 
sued for a wrong amount, as the justices ought not to have included the 
sum of £49 accruing due under the original maintenance order since 
the date of the committal order, and that on that ground a writ of 
habeas corpus must issue. R. v. Miskin Lower Justices. Ex parte 
Young (1953) ante, p. 166), applied. (R. v. Bedford Prison (Governor) 
and Others. Ea parte Ames. Q.B.D.) = wie iid. Mei 


16. Maintenance; arrears; application for committal order; suspension; 


non-fulfilment of conditions of suspension ;' appropriation of payments; 
discharge of committal order by payment of original debt; Summary 
Jurisdiction (Married Women) Act, 1895 (58 and 59 Vict., ec. 39), s. 9.— 
On May 16, 1951, justices made an order that a husband should pay to 
his wife a weekly sum of £2 10s. for the maintenance of herself and a 
child. On July 12, 1951, the wife took out a summons in respect of 
arrears under the order amounting to £7 12s. 6d., and on August 1 the 
justices made a committal order, but suspended its operation as long 
as the husband paid the weekly sum of £2 10s. provided for in the 
original order plus 2s. a week on account of the arrears. During each 
of next two weeks the husband paid £2 only, and on August 18, 1951, 
the wife applied for a warrant committing him to prison. The 
justices issued a warrant for the balance of £3 12s. 6d. on the footing 
that £4 of the original debt had already been paid. While the warrant 
was in the hands of the police, the husband made a further payment 
of £2, and, on being arrested, he made a further payment of £1 12s. 6d. 
He was then released on the ground that he had paid the full amount of 
the original debt. The wife subsequently applied for an order of 
mandamus directing the justices to exercise the discretion conferred 
on them by s. 9 of the Summary Jurisdiction (Married Women) Act, 
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1895, and s. 8 of the Money Payments (Justices’ Procedure) Act, 1935, 

and, in particular, to consider committing the husband to prison for 
non-payment of the arrears :—Held, (i) that the committal order was, 
and remained throughout, the sanction for the non-payment of the 
original debt, and the postponement of its issue on the condition 
that the husband regularly paid the amounts of the weekly payments 
plus some addition on account of the arrears gave the husband a bene- 
ficial option and did not deprive him of the right to secure a discharge 
of or release from the committal order by payment of the original debt, 
although he had not complied with the conditions of the suspension 
and further arrears had accrued; (ii) that, on the facts of the case, the 
husband was rightly considered to have paid the original debt of 
£7 12s. 6d. by making the payments of.£2, £2, £2 and £1 12s. 6d., there 
being no evidence of any express appropriation of any of the sums 
paid to the current weekly payments and no grounds for implying any 
such appropriation. The order for mandamus, therefore, should not 
issue. Per curiam, the husband, having failed to keep up the current 
payments, was liable to further proceedings and a new committal order 
in respect of the arrears. cart v. Miskin Lower Justices. Ex re —— 

Q.B.D.) ioe : ; eos one : 


. Maintenance; summons for maintenance on ground of desertion; 
defence of reasonable and honest belief by husband in wife’s adultery; 
standard of proof.—The defence to a charge of desertion of reasonable 
belief in a wife’s adultery is one which in most circumstances is not 
susceptible of easy proof. It falls into the category of charges which 


may be easy to make and less easy to disprove. In cases where the 
defence is reasonable belief the defence should be fully and completely 
proved, and, unless it is so proved, it should be rejected. The husband 
complained to the wife about her association with a police sergeant and 
at about 1.30 a.m. on August 1, 1952, he saw her come out of a garage 
and run home by a circuitous route. Shortly afterwards he saw the 
sergeant also walk away from the garage. The husband spoke to the 
sergeant, but did not ask him if he had been speaking to his wife. Later 
that day the husband went to see a police inspector, the sergeant’s 
superior officer, and made a statement to him. The husband thereupon 
left the matrimonial home on the ground that the wife had so conducted 
herself as to induce in him a reasonable belief in her adultery. On a 
summons by the wife alleging that the husband had wilfully neglected 
to provide her with reasonable maintenance :—Held, there was no 
evidence on which a court could find that the husband had proved that 
he had a bona fide and reasonable belief in his wife’s adultery; the 
statement to the police inspector was inadmissible and could not 
constitute corroboration of the husband’s allegation; and the wife 
was entitled to an order for maintenance. Observations of Sir 
RAYMOND EVERSHED, M.R., in Allen v. Allen er on J.P. mate 
applied. (Jones v. Jones. P.D.& A.) ... 


. Maintenance; wilful neglect to maintain child; validity of order in 


favour of wife.—The parties were married in 1940 and there was one 
child of the marriage. After a separation, the parties came together 
again in May, 1952, the husband then agreeing to pay the wife £6 a 
week for housekeeping and maintenance. Later, that sum was re- 
duced to £3 a week. On January 3, 1953, the husband left the matri- - 
monial home and after that date he paid the wife £1 a week as main- 
tenance for the child. The wife issued summonses under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
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19. 


20. 


21. 


alleging that the husband had deserted her and wilfully neglected to 
maintain her. On February 11, 1953, the justices dismissed the sum- 
mons for desertion of the ground that the husband’s departure was not 
against the will of the wife “ as she had stated she had not wanted him 
to return [in May, 1952], but had given him a chance, and she did not 
wish him to return now [at the hearing]. They found the husband 
guilty of wilful neglect to maintain and ordered him to pay the wife 
£3 108. a week, being £2 for herself and £1 10s. in respect of the child. 
The husband appealed, contending that, in effect, the justices found the 
separation to have been consensual, and that, since there was no 
agreement, express or implied, that he should continue to maintain his 
wife, the justices’ finding of wilful neglect to maintain her could not be 
supported. The wife cross-appealed against the dismissal of her 
summons for desertion :—Held, (i) on the facts the justices were entitled 
to find the husband guilty of wilful neglect to maintain the child; 
an order for the maintenance of the child was in law an order in favour 
of the wife; and, therefore, the justices had power to make the order 
which they made for the maintenance of the wife. (ii) in any event, 
even assuming that the separation on January 3, 1953, was consensual, 
on the facts it was agreed to on the implied undertaking that the hus- 
band’s liability to support the wife and child continued; and (iii) on the 
facts the husband had deserted the wife. (Kinnane v. Kinnane. 
P.D. & A.) oan see one es 


Maintenance order; persistent cruelty; subsequent inconsistent 
finding of High Court on same facts; right of husband to discharge of 
order.—On September 13, 1944, the wife obtained an order under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1949, on the ground of the husband’s persistent cruelty. On August 2, 
1951, she filed a petition for divorce, setting out substantially the same 
allegations of cruelty. On March 24, 1952, this petition was dismissed 
by a divorce commissioner who found that the allegations of cruelty 
were not proved. On a summons by the husband to discharge the order 
of September 13, 1944:—Held, the finding of the High Court on the 
same facts as those on which the order of the justices was based was 
conclusive, and, therefore, the order of the justices could not stand and 
must be discharged. Pratt v. Pratt _— ais L.J.P. braeeree 

(Kendall v. Kendall. P.D. & A.) . 


Persistent cruelty; res judicata; dismissal of summons; fresh sum- 
mons; admission of evidence of incidents prior to first summons.— 
On January 31, 1952, justices dismissed the wife’s summons alleging 
persistent cruelty by the husband. On May 27, 1952, the wife issued 
a further summons on the same grounds :—Held, the conduct which was 
alleged to have occurred after January 31 could only be judged in the 
light of the whole of the husband’s course of conduct, and, therefore, on 
the hearing of the second summons the wife was entitled to adduce evi- 
dence of physical violence which occurred prior to the dismissal of her 
first summons on January 31, 1952, even though on that date the 
conduct of which evidence was then given was held not to amount to 
persistent cruelty. Molesworth v. Molesworth lites or J.P. — ‘st 
plied. (Richards v. Richards. P.D. & A.).. 


Persistent cruelty; sodomy with wife; form of justices’ finding; need 
of corroboration of charge ; acquiescence by wife.—On August 20, 1952, 
the wife issued a summons against the husband under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, charging 
him with persistent cruelty to her. At the hearing before the justices on 
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September 16, 1952, the wife alleged that the husband had committed 
acts of sodomy on her, to which she had at first consented because he 
persuaded her that such acts were a form of normal intercourse. 
There was no corroboration of these allegations, which the husband 
denied, and he further denied an allegation in cross-examination, not 
spoken to by the wife, that he had sought sexual intercourse per os. 
The justices found that ‘“‘ there had been abnormal sexual practices ” 
and that the husband had been guilty of persistent cruelty :—Held, (i) 
acts amounting to unnatural sexual practices or sexual perversion 
were of great gravity, and where justices found charges of them proved 
they should state with precision and clarity the nature of the acts and 
not employ such a phrase as ‘“‘ abnormal practices ”; (ii) the justices 
appeared to have failed to direct themselves as to the desirability, 
though not the necessity, of corroboration in cases of this kind, and also 
to have failed to consider the question of acquiescence by the wife, and, 
therefore, there should be a re-trial. Statham v. Statham ([{1929] P. 
131) and B. v. B. (1935) (99 J.P. 162), applied. Per curiam: on the 
question of acquiescence, the assent of a wife, especially a young wife, 
could not be true assent if the acts were forced on her, either literally 
in the physical sense or by fraudulent persuasion that such conduct 
was one of the normal incidents of married life and thus was unob- 
jectionable. (Davidson v. Davidson. P.D. & A.)... 


2. Reduction of maintenance by justices; appeal to High Court; failure 


of justices to supply to High Court statement of reasons for their 
decision; Matrimonial Causes Rules, 1950 (S.I., 1950, No. 1940), r. 71 
(3).—Rule 71 (3) of the Matrimonial Causes Rules, 1950, provides that, 
in the event of an appeal in a case under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949: ‘‘ The appeal shall 
be entered by lodging at the Divorce Registry two copies of the notice 
of motion. There shall be lodged at the same time two certified copies 
of the summons and of the order appealed against, two copies of the 
justices’ clerk’s notes of the evidence and two copies of the reasons 
of the justices for their decision”. A failure by the justices and their 
clerk to provide a complete and intelligible note of the proceedings 
and a statement of the reasons for the justices’ decision is a dereliction 
of duty on their part. (Ormsby v. Ormsby. P.D. & A.) ... 


. Summons for maintenance on ground of desertion; expulsion from 


matrimonial home; reasonable belief in husband’s adultery induced 
by his conduct; desertion; constructive desertion; expulsion of wife 
from matrimonial home; reasonable belief in husband’s adultery in- 
duced by his conduct. <A wife’s belief, induced by her husband’s con- 
duct, that he has committed adultery justifies her, until that belief is 
proved to be without foundation, in leaving the matrimonial home and 
living apart from him, and entitles her to succeed in a claim against 
the husband for maintenance on the ground of his desertion. Glenister 
v. Glenister (1945) (109 J.P. 194) and observations of Lonp MERRIMAN, 
P., in Everitt v. Everitt = — J.P. pee — (Baker v. 
Baker. P.D. & A.) .. one cee 


I 


INCOME TAX 
Income; “ annual payment "’; statutory liability to contribute to upkeep 


of forest; amount of contribution ascertained by reference to excess 
of conservators’ expenditure over other income; right of contributor 
to deduct tax and of conservators to recover it ; Income Tax Act, 1918 
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(8 and 9 Geo. 5, c. 40), sch. D, Case ITI, r. 1 (a).—The Epping Forest 
Act, 1878, s. 3, provided for the regulation of Epping Forest by the 
corporation of the city of London as the conservators of Epping Forest. 
By s. 39, the Act provided that the corporation should from time to 
time contribute “ such moneys as shall be necessary ” to the capital 
and income of the Epping Forest fund from which the expenses of the 
conservators were to be defrayed. In every year since 1878, the receipts 
of the fund, apart from the contribution of the corporation, were 
insufficient to defray expenses, and the corporation in each year trans- 
ferred to the fund a sum equal to the deficiency. In 1948-49 the defi- 
ciency was £16,006 3s. 4d. which the corporation met by a payment 
(after deduction of income tax) of £8,803 7s. 10d. The conservators 
claimed to recover £7,202 15s. 6d. from the Crown as the amount of tax 
deducted. It was agreed (i) that the conservators were a separate 
persona from the City of London Corporation; (ii) that the contri- 
bution by the corporation was paid wholly out of profits or gains on 
which the corporation had paid income tax; and (iii) that the conser- 
vators were a body established for charitable purposes only, and, there- 
fore, exempt from income tax on annual payments forming part of 
their income :—Held, on the true construction of s. 39 of the Act of 1878 
the duty of the corporation was not to discharge the debts of the con- 
servators, nor to pay a mere “ balancing ” sum in the nature of a trade 
receipt against which must be set expenses, but to make contributions 
to supplement the income of the conservators; these contributions 
were * pure income profit ” and were, therefore, ‘ annual payments ” 
made by the corporation to the conservators within the meaning of 
r. 1 (a) of Case III of sch. D to the Income Tax Act, 1918; and the 
conservators were entitled to recover the tax deducted by the corpora- 
tion. Lincolnshire Sugar Co., Ltd. v. Smart ({1937] 1 All E.R. 413) 
and Pontypridd & Rhondda Joint Water Board v. Ostime (1946) (110 
J.P. 281), distinguished. (Inland Revenue Commissioners v. City of 
London Corporation (as the Conservators of Epping Forest). H.L.) ... 


J 


JUSTICES 
1. Case Stated (by Justices); form; Magistrates’ Courts (Forms) Rules, 


1952 (S.I., 1952, No. 2191), Form No. 119. (R. A. H. (Transporters), 
Ltd. v. Edgar. Q.B.D.) _... nee one abe une ove aS 


2. Case Stated; need to submit draft Case to respondent; application by 


respondent for amendment to be made without delay and supported by 
affidavit.—Where a draft Case has been preferred by the appellant for 
statement by justices there is no obligation on the clerk to the justices 
to submit it to the respondent if the justices are satisfied that the facts 
are fully stated in accordance with their findings. If the respondent is 
of opinion that the facts found have not been properly stated in the 
Case, it is his duty to make an application to the Divisional Court, sup- 
ported by affidavit, without delay, for the Case to be sent back to th 

justices for amendment. (Spicer v. Warbey. Q.B.D.) ... “ abe 


3. Examining justices; no power to state Case; Indictable Offences Act, 1848 


(11 & 12 Vict., c. 42), s. 17; Summary Jurisdiction Act, 1879 (42 and 
43 Vict., c. 49), s. 17 (1), s. 33 (1).—Once a defendant elects to be tried 
by a jury, justices are required by s. 17 (1) of the Summary Jurisdiction 
Act, 1879, to deal with the case in all respects as if it were an indictable 
offence; and as thereafter they are sitting, not as a court of 

jurisdiction, but as examining justices under the Indictable Offences 
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Act, 1848, s. 17, they have no power to state a Case for the ee of 
the High Court. (Card v. Salmon. Q.B.D.) ei . 110 


4. Procedure; retirement with clerk; desire for advice on legal points; con- 
tinuance of presence of clerk while facts considered; shorthand writer 
sent for to read note.--The applicant, Edward John Holley, a licensee, 
was convicted by a court of summary jurisdiction at Welshpool of 
having sold intoxicating liquor outside permitted hours, contrary to 
s. 4 of the Licensing Act, 1921. He obtained leave to apply for an order 
of certiorari to quash his conviction. The ground of the application was 
that the procedure adopted by the justices was irregular because at the 
hearing of the information the acting clerk to the justices retired with 
them and remained in their room while they were considering the 
facts and that a shorthand clerk, who had taken notes of the evidence, 
was sent for by the justices and went to their room with her notebook 
while they were deliberating, though the defendant was not made 
aware of the precise purpose for which her presence was required or 
what the purport was of the information which she gave to the justices. 
The justices, by their affidavit in objection, stated that, as several legal 
points had been raised by the defending solicitor, they wished to have 
advice from their clerk and requested him to retire with them. When 
considering some of the police evidence they desired to have their im- 
pression of it confirmed by the shorthand writer and she came into their 
room and read them a portion of her notes which confirmed their im- 
pression :—Held, following R. v. East Kerrier Justices. Ex parte 
Mundy (1952) (116 J.P. 339), that the clerk’s presence in the justices’ 
room when they were deliberating should be only for the purpose of 
advising them on questions of law; in the present case the justices, as 
they required advice on law, did nothing wrong in taking the clerk to 
their room with them; the fact that the clerk continued to stay in the 
room while they were discussing the facts was not in itself sufficient 
to invalidate the justices’ decision; the sending for the shorthand 
writer was not improper and could not have given rise to any reason- 
able misunderstanding, though it would be better in such circumstances 
for justices to return into court and ask the shorthand writer to read her 
note on any particular point they might require; and, therefore, 
certiorari should not issue in the present case. (R. v. Welshpool Justices. 
Ex parte Holley. Q.B.D.) ... ‘on ai eae oak me 


5. Procedure; retirement of clerk with justices; no question of law 
involved.—On a point of law justices are entitled to the services of their 
clerk, and he may retire with them té advise them, but justices should 
not invite their clerk to retire with them when they are considering a 
question of fact, and, if so invited, the clerk should advise them that it 
would not be proper for him to retire with them. Where, after the 
clerk had retired with justices to consider a question of law upon which 
they had adjudicated, the clerk again retired with them when they had 
only a question of fact to consider :—Held, that the conviction of the 
defendant before the court must be quashed. Dicta of Lorp Gopparp, 
C.J., in R. v. East Kerrier JJ. Ex parte Mundy (1952) (116 J.P. 339); 
R. v. Welshpool JJ. Ex parte Holley (1953) (ante, p. 511) applied. 
(R. v. Glamorganshire Justices. Ex parte Nagi Kashim. Q.B.D.) _.. 


L 
LICENSING 
1. Justices; bias; petition for licence signed by justice; objection taken 
after decision to grant licence announced.—At the hearing by a 
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licensing committee of an application for an off-licence a petition in 
favour of the licence was admitted in evidence, after an objection by 
an opposing licensed victualler’s association had been overruled. 
The petition was not read out in court, nor was it inspected by the jus- 
tices, but after they had retired to consider their decision it was ob- 
served that the petition had been signed by one of the justices. After 
the justices had returned into court and announced their decision to 
grant the licence, the solicitor for the opposing association called the 
justices’ attention to the fact that the petition had been signed by one 
of their number. The two other justices then retired, but on their re- 
turn they declined to alter their decision. On a motion for an order of 
certiorari to quash the justices’ decision :—Held, that certiorari must 
be refused on the grounds (i) that it had not been established that 
there was any real bias on the part of the justice who had signed the 
petition, or anything which could make it appear improper, as distinct 
from merely undesirable, for her to sit; (ii) that the objection could, 
and should, have been made before the justices announced their 
decision. (R. v. Nailsworth Licensing Justices. Ex parte Bird. 
Q.B.D.) ‘ ase nes out ee oe ar 


2. Occasional licence; premises already licensed under full licence; validity 


of occasional licence; Licensing (Consolidation) Act, 1910 (10 Edw. 7 
and Geo. 5, c. 24), s. 64 (1), (3).—Section 64 of the Licensing (Consoli- 
dation) Act, 1910, which is concerned with the grant of occasional 
licences, by subs. (3) provides: “*... the place in which any intoxicating 
liquor is sold in pursuance of the occasional licence shall be deemed to 
be licensed premises .. .”’ The statutory fiction created by the sub- 
section applies only where the premises in respect of which an oc- 
casional licence has been granted are unlicensed, and nothing in the 
section prohibits the grant of an occasional licence in respect of 
premises already licensed. (Brown v. Drew. Q.B.D.) ... 7 


M 


MENTAL DEFICIENCY 
Detention order; opinion of statutory visitors recommending continuance ; 


motion to quash; certiorari; Mental Deficiency Act, 1913 (3 and 4 Geo. 
5, c. 28), s. 11 (4) (a).—Janet Edith Pritchard, aged twenty, a patient 
at St. Lawrence’s Hospital, Caterham, acting by her mother as next 
friend, obtained leave to apply for an order of certiorari quashing the 
report of the opinion reached by the statutory visitors to the hospital 
on May 29, 1953, under s. 11 of the Mental Deficiency Act, 1953, 
recommending her continued detention as a patient at the hospital. 
The ground of the application was that the visitors had refused to hear 
the patient's mother by counsel, or to allow the mother and her counsel 
to be present at the examination of the patient :—Held, that the report 
was not the determination by a tribunal whose duty was to hear 
evidence and representations and to come to a judicial decision in ap- 
proximately the same way as a court, but was only evidence to be taken 
into consideration by the Board of Control in deciding whether the de- 
tention order should be extended, and, therefore, certiorari would not 
lie in respect of the report, and the application must be refused. 
Per curiam, Reports by medical and public health officers which were 
before the visitors ought not generally to be disclosed, but it was proper 
for the visitors to submit the documents for the consideration of the 
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court whether they should be disclosed in the particular case. (R. v. 
Statutory Visitors to St. Lawrence's — Caterham. Ex — 
Pritchard. Q.B.D.) . ‘ 


N 
NATIONAL SERVICE 


Person “ ordinarily resident in Great Britain’; residence for two years; 
citizen of Republic of Ireland; domicil in, and intention to return to, 
Ireland; National Service Act, 1948 (11 & 12 Geo. 6, c. 64), s. 34 (4) (b), 
(c); British Nationality Act, 1948 (11 & 12 Geo. 6, c. 56), s. 3 (2); 
Ireland Act, 1949 (12 & 13 Geo. 6, c. 41), s. 3 (1) (a), s. 3 (2) (a).— 
By s. 3 (2) of the British Nationality Act, 1948, citizens of Eire are to 
be treated as British subjects for the purpose of any Act which was in 
force at the date of the commencement of that Act. This includes the 
National Service Act, 1948, which was passed before the British 
Nationality Act and came into force on the same day. By s. 3 (1) (a) 
of the Ireland Act, 1949, the operation of the British Nationality Act, 
1948, and, in particular, s. 3 thereof, is not to be affected by the fact 
that the Republic of Ireland is not part of Her Majesty’s Dominions, 
and by s. 3 (1) (b) of the Act of 1949 references in the Act of 1948 to 
citizens of Eire are to include references to citizens of the Republic 
of Ireland. The effect of s. 1 (1) and s. 34 (4) of the National Service 
Act, 1948, read together with s. 3 (1) and s. 3 (2) (a) of the Ireland Act, 
1949, is that a citizen of the Republic of Ireland who is of the appro- 
priate age and has been resident in Great Britain for more than two 
years and does not come within any of the excepted classes is liable to 
national service under the Act of 1948. The respondent, who was a 
citizen of the Republic of Ireland came to England in 1949, when he 
was eighteen years old. He obtained employment as a builder’s labourer 
and resided in England ever since, but intended eventually to return 
to Ireland and settle there. He refused to comply with a notice under 
s. 8 (1) of the National Service Act, 1948, served on him in September, 
1952, requiring him to submit himself to medical examination :— 
Held, that the respondent was not residing in Great Britain for a 
temporary purpose only within the meaning of s. 34 (4) (b) of the Act, that 
he was liable for national service thereunder, and, on failing to comply 
with the notice, had committed an offence under s. 8 i of the Act. 
(Bicknell v. Brosnan. Q.B.D.) ; ; sas : 


NEGLIGENCE 

1. Fire; fireman electrocuted; liability of occupiers; invitee; mains 
supply of electricity to lighting circuit not cut off; obsolete type of 
mechanism; unusual danger; factory; fire; fireman electrocuted 
while fighting fire; ‘‘ persons employed *’; Electricity (Factories Act) 
Special Regulations, 1908 and 1944 (S.R. & O., 1908, No. 1312, as 
amended by S.R. & O., 1944, No. 739), definitions; electricity supply; 
faulty installation; fireman electrocuted; liability of electricity board ; 
failure to test circuit; negligence; breach of statutory duty; Elec- 
tricity Supply Regulations, 1937, reg. 25 (a).—The second defendants 
were the authority responsible for the supply of electricity to a factory 
occupied by the first defendants. On September 24, 1950, a fire broke 
out at the factory and the fire brigade were summoned. Assoon as they 
arrived, the deceased, an officer in the brigade, asked the first defendants’ 
manager where the electric switches were so that he could cut off the 
mains supply of electricity. He was directed to a main switchboard on 
the ground floor, and, in his presence, another fireman knocked off the 
handles of two ironclad switches, contained in boxes adjoining the 
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switchboard, which were obviously mains switches. They all thought 
that the whole supply of electricity to the premises was then cut off, 
as the manager did not know, and the firemen did not realise, that the 
lighting circuit was controlled by two old-fashioned tumbler switches, 
situated near the main switchboard, and unconnected by any form of 
link-bar. Notwithstanding that these tumbler switches were not turned 
off, no current should have been flowing through the lighting wires on 
the upper floor of the premises, where the fire was blazing, as the 
master switch which controlled the lighting circuit on the upper floor 
was turned off, but the polarity of the lighting system had been 
reversed by the crossing of the two leads between the tumbler switches 
and the meter and neutral bar, with the result that the neutral wire 
was alive throughout the whole circuit. When the deceased entered 
the room where the fire was, a live wire came into contact with his arm 
and he was electrocuted. The accident could not have occurred if the 
tumbler switches had been in the “ off ” position or if the leads had not 
been crossed. When, and by whom, they were originally crossed was not 
known. In January, 1950, the second defendants had fitted a new meter, 
but had not tested the circuits. The widow of the deceased claimed 
damages against the first and second defendants in respect of his death, 
the claim against the second defendants being based mainly on their 
failure to test the circuits in January, 1950. By their defence the 
second defendants pleaded that the accident was caused, either wholly 
or in part, by the negligence of the deceased or of some other officer of 
the fire brigade :—Held, (i) although a fireman should understand the 
usual and normal methods of cutting off the electricity supply in 
premises in which a fire had taken place, he was not required to possess 
a detailed knowledge of obsolete mechanism which might, at some 
period, have been installed for this purpose in buildings within his 
area; in the circumstances the deceased was justified in concluding that 
the operation of the two modern ironclad switches cut off the whole of 
the electricity supply to the premises; and neither he nor any other 
member of the fire brigade was to blame for the accident. (ii) the 
status of the deceased on the premises was that, or equivalent to that, of 
an invitee ; a fireman attained this status whether his brigade had been 
summoned to the fire by the occupiers of the premises or by some other 
person. Merrington v. Ironbridge Metal Wooks, Ltd. (1952) (117 J.P. 
23), followed. (iii) the first defendants should have been aware of the 
way in which the mains supply to the lighting and power circuits could 
be switched off; the fact that the lighting supply was controlled by a 
switch which, in the absence of a link-bar between the two tumbler 
switches, did not appear to be a mains switch, and that electric current 
could circulate through the circuit when the only switches which 
appeared to be mains switches were turned off, constituted an unusual 
danger to persons in the situation of the deceased, against which such 
persons ought to have been warned; and, therefore, the first defen- 
dants, as the occupiers of the premises, had failed in their duty to the 
deceased, as an invitee, to give him due warning of an unusual danger 
of which they ought to have been aware, and they were liable in damages 
for negligence. (iv) on the facts, the first defendants had failed to 
comply with the requirements of the Electricity (Factories Act) Special 
Regulations, 1908 and 1944, reg. 1, reg. 7 and reg. 9; their liability to 
persons injured by a breach of the regulations was not confined to 
persons in their own employment, notwithstanding that “ danger ” 
was defined in the regulations as meaning danger of various kinds “ to 
persons employed ” ; the reference to persons employed was merely 
part of that definition, and, once the definition was fulfilled (7.¢., once a 
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7s) 


breach of the regulations caused danger to “ persons employed ”’ on 
the premises), other persons lawfully on the premises were afforded the 
right of protection; alternatively, the words “persons employed” were 
not confined to persons employed by the occupiers, but included all other 
employed persons on the premises; and, therefore, the first defendants 
were in breach of their statutory duty to the deceased. (v) when the 
second defendants installed the new meter on the first defendants’ 
premises in January, 1950, they should have realised that the first 
defendants would assume that the mains supply was properly con- 
nected to the phase wire and not to the neutral wire of the lighting 
circuit; no intermediate examination by the first defendants could 
be reasonably contemplated and, in the absence of any such examina- 
tion, the second defendants should have been aware that their omission 
to make a proper test would be likely to cause damage to any persons 
lawfully on the premises who had occasion to come into contact with 
any part of the wiring of the lighting system; and, therefore, the failure 
of the second defendants to test the circuits in January, 1950, was a 
negligent omission on their part and constituted a breach of the legal 
duty which they owed to the deceased. M’Alister (or Donoghue) v. 
Stevenson ([{1932] A.C. 562), applied. Semble, that the second 
defendants were also in breach of the Electricity Supply Regulations, 
1937, reg. 25 (a). (vi) the fault of the first defendants being compara- 
tively venial, the liability for the damages awarded to the widow should 
be borne, as to ten per cent. by the first defendants, and as to ninety per 
cent. by the second defendants. (Hartley v. Mayoh & Co. and Another. 
Manchester Asz.) on a oe ie =e we - 


2. Hospital; liability of hospital group management committee; National 


Health Service Act, 1946 (9 and 10 Geo. 6, c. 81), s. 72.—The father 
of an infant, who had died of peritonitis following an operation in a 
hospital, brought an action, as administrator of her estate, claiming 
damages on the ground that her death was due to the negligence of the 
hospital group management committee and the surgical registrar of the 
hospital. The committee contended that an action did not lie against 
them by reason of the National Health Service Act, 1946, s. 72, which 
provides that a hospital management committee shall be included 
among the authorities referred to in s. 265 of the Public Health Act, 
1875, which provides: ‘*‘ No matter or thing done. . . by any [specified 
authority], and no matter or thing done by any member of any such 
authority or by any officer of such authority or other person whomso- 
ever acting under the direction of such authority, shall, if the matter 
or thing were done. . . bona fide for the purpose of executing. . . [the 
National Health Service Act, 1946], subject them or any of them 
personally to any action liability claim or demand whatosever . "9 
Held, the management committee were not absolved from liability 
under s. 72 and s. 265 of the respective Acts. (Bullard v Croydon 
Hospital Group Management Committee and Another. Q.B.D.) 


3. Licensee; need to prove knowledge by licensor of facts constituting 


danger; reasonable appreciation of risk; accident in dark; risk 
obvious in daylight; defective steps of requisitioned house; liability 
of requisitioning authority.—On October 5, 1951, the plaintiff, who had 
been visiting an occupier of part of a house which had been 
requisitioned since 1946 by the defendants, fell and broke her leg 
while descending the steps from the front door after dark. One of 
the steps was broken. The defendants had knowledge of this, but 
the learned judge found that the defect was not obvious to the plaintiff 
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and was not reasonably to be expected by her:—Held, a licensee 
moving in the dark did not in all cases take the risk of any danger which 
in daylight would be obvious; to entitle the plaintiff to succeed it 
was enough for her to show that the defendants knew the facts 
constituting the danger and that a reasonable man, having that 
knowledge, would have appreciated the risk involved, and she need 
not show that the defendants in fact appreciated that risk; the 
plaintiff had discharged the burden which was on her; and, therefore, 
she was entitled to judgment. Cooke v. Midland Great Western 
Ry. of Ireland ({1909] A.C. 229) and Latham v. Johnson (R.) & 
Nephew, Ltd. (1912) (77 J.P. 137), applied. (Hawkins v. Coulsdon 
and Purley Urban District Council. Q.B.D.) __... ose see eee 


4. Omnibus; passenger injured while alighting; omnibus stopping short 
of request stop; no warning by conductor.—The plaintiff and her 
husband were travelling on the defendants’ omnibus. The plaintiff’s 
husband told the conductor that they wished to alight at the next 
request stop, and the conductor rang the bell and told him to wait 
until the bus stopped. Owing to road works and traffic conditions 
the bus stopped twenty or twenty-five yards short of the request 
stop, as the driver was waiting for an oncoming vehicle to pass. 
Unknown to the driver and conductor, but known to the plaintiff 
and her husband, it had for some time been customary for other 
buses to stop for passengers to alight at that point, on account of the 
road works, and the plaintiff and her husband, assuming that the 
bus had stopped for them to alight, proceeded to do so. As the plaintiff 
was alighting, the bus re-started as the road was then clear, and the 
plaintiff was thrown to the ground and injured. The conductor took no 
step to warn the plaintiff that the stop had not been reached :—Held, 
the conductor had been negligent in not warning the plaintiff that the 
stop had not been reached or in not taking steps to ensure either that 
she be prevented from alighting or that the bus be prevented from 
re-starting, and, accordingly, the defendants were liable in — 
(Prescott v. Lancashire United Transport Co., Ltd. C.A.) ... 


5. Public authority; limitation of action; claim for contribution by 
joint tortfeasor; commencement of period of limitation; length of 
period; Law Reform (Married Women and Tortfeasors) Act, 1935 
(25 and 26 Geo. 5, c. 30), s. 6 (1) (ec); Limitation Act, 1939 (2 and 3 
Jeo. 6, c. 21), s. 2 (1), s. 21 (1); R.S.C., Ord. 16a, r. 1.—One year and 
nine months after an accident in which he was injured a plaintiff 
issued a writ in an action for damages for negligence and breach of 
statutory duty against the first defendants. Within three months 
the first defendants brought in as third parties the public corporation 
which had employed the plaintiff, and subsequently the plaintiff 
by leave amended his writ by adding the third parties as defendants. 
At the trial, both the first defendants and the third parties were 
found to have been guilty of negligence or breach of duty giving rise to 
the injury, blame being attributed to them in the proportions of 
two-thirds and one-third respectively, but the plaintiff’s action 
against the third parties was dismissed on the ground that it was 
brought against a public authority and had not been commenced within 
one year of the accrual of the cause of action as required by the 
Limitation Act, 1939, s. 21 (1). The first defendants claimed contri- 
bution towards the damages from the third parties under the Law 
Reform (Married Women and Tortfeasors) Act, 1935, s. 6 (1) (c):—Held, 
(i) (Dennine, L.J., dissentiente) a “‘ tortfeasor who is, or would if 
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sued have been, liable in respect of the . . . damage,”’ against whom 
contribution could be claimed under s. 6 (1) (c) of the Act of 1935 
meant either (a) one who had been sued and held liable for the damage, 
or (b) one who had not been sued, but would have been held liable if 
he had been sued; ‘‘ sued ” could not be construed as “‘ sued in time ”’ 
(dictum of Birkett, J., in Merlihan v. Pope (A. C.), Ltd. (Pagnello, 
Third Party) (1945) (109 J.P. 231), approved); and, as the third 
parties had been sued and held not liable for the damage, they were 
not liable for contribution under the section. (ii) the time limit under 
the Limitation Act, 1939, s. 21 (1), for the recovery of contribution 
commenced to run from the date on which the first defendants’ liability 
was ascertained, i.c., when judgment was given against thom, the 
provisions of R.S.C., Ord. 16a, which provided for the bringing in of the 
third parties, being machinery for the convenient determination of 
the position contingently on the first defendants being held liable. 
Wolmerhausen v. Gullick ({1893] 2 Ch. 514); dictum of CassgE:s, J., 
in Hordern-Richmond, Ltd. v. Duncan ([{1947] 1 All E.R. 430); and 
Morgan v. Ashmore, Benson, Pease & Co., Ltd. ({1953] 1 All E.R. 328), 
approved. Merlihan v. Pope (A. C.), Ltd. (Pagnello third party) 
(supra), overruled. (iii) (SmveteTon, L.J., dissentiente) liability 
for contribution arose under the Act of 1935 and not “in respect of 
any neglect or default in the execution of any ... Act, duty 
or authority ” under the Limitation Act, 1939, s. 21 (1), and, therefore, 
the time within which an action for contribution could be brought 
was six years under s. 2 (1) of the Act of 1939 and not one year under 
s. 21 (1). Tuckwood v. Rotherham Corpn. (1921) (85 J.P. 101), applied. 
Decision of Parker, J. ({1953] 1 All E.R. 583), affirmed. (Littlewood 
v. George Wimpey & Co., Ltd. British Overseas — seaestueie 
(second defendants and third parties). C.A.) ee ‘ 


P 


POISON 
Sale by retail; sale by or under supervision of registered pharmacist; 


chemist’s “ self-service ’’ shop; pharmacist supervising transaction at 
time of payment; Pharmacy and Poisons Act, 1933 (23 and 24 Geo. 5, 
c. 25),s. 18 (1) (a) (iii). —A chemist’s “ self-service ’’ shop comprised one 
room around whose walls were she}ves on which were laid out certain 

and medicines specified in Part I of the Poisons List compiled 
under s. 17 (1) of the Pharmacy and Poisons Act, 1933. These pre- 
parations were wrapped in packages and containers with the prices 
marked on them. A customer entering the shop took a wire basket, 
selected any articles he required from the shelves, placed them in the 
basket, and carried them to a cashier at one of the two exits. The 
cashier then examined the articles the customer wished to purchase, 
stated the total price, and accepted payment. At this stage a registered 
pharmacist, who was authorized by the chemist to prevent the 
customer from buying any article if he thought fit, supervised the 
transaction:—Held, the taking of the articles from the shelves 
constituted an offer by the customer to buy and not the acceptance 
of an offer by the chemist to sell; the sale was not completed until the 
customer’s offer to buy had been accepted by the defendants by their 
acceptance of the purchase price; and, therefore, the transaction 
took place ‘“‘ under the supervision of a registered pharmacist ” as 
required by the provisions of s. 18 (1) (a) (iii) of the Pharmacy and 
Poisons Act, 1933. Decisionof Lorp Gopparp, C.J. (1952) (Q.B.D.) (116 
J.P. 507), affirmed. (Pharmaceutical epconcion of Great Britain v. Boots 
Cash Chemists (Southern), Ltd. C.A.) ... : 
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1. Charity; provision of recreation for police officers; encouragement of 
athletic sports; Finance Act, 1921 (11 and 12 Geo. 5, c. 32), s. 30 (1) 
(c), (3) (as substituted by Finance Act, 1927 (17 and 18 Geo. 5, ec. 10), 
s. 24).—In 1938 various clubs connected with a city police force 
merged in an association of which the objects were “‘ to encourage and 
promote all forms of athletic sports and general pastimes”. The 
chief constable was president of the assocation, and all resolutions 
and decisions passed at meetings of the association were subject to his 
approval. Membership was confined to officers and ex-officers of the 
city police foree, and, until 1947, was compulsory for a police officer. 
Members paid a small subscription, which was deducted from their pay : 
—Held (Lorp OakSEy dissentiente): although the association had 
official importance and a public aspect, its provision of recreation for 
members was an essential non-charitable purpose which was not 
subsidiary or incidental to the furtherance of a public purpose, and, 
therefore, the association was not a body established for charitable 
purposes only within the Finance Act, 1921, s. 30 (3), and it was not 
entitled to exemption from income tax under s. 30 (1) (ce) of that Act. 
Re Hobourn Aero Components, Ltd.’s Air Raid Distress Fund 
({1946] 1 All E. R. 501), applied. Re Good ({1905] 2 Ch. 60) and Re 
Gray ({1925] Ch. 362), considered. (Inland Revenue Commissioners v. 
City of Glasgow Police Athletic Association. H.L.) 


2. Revocation of cab licence; inquiry; refusal to allow taxicab driver 
to call witness.—The applicant was a licensed taxicab driver, and it was 
brought to the attention of the Commissioner of Police of the 
Metropolis that he was alleged by the police to have been allowing his 
cab to be used by prostitutes for the carrying on of their trade. The 
commissioner assented in writing to a proposal by an assistant 
commissioner that the applicant should be brought before the licensing 
committee, that he should be confronted with the police constables 
concerned, and that his licence should be revoked unless anything 
transpired before the committee which might lead him (the com- 
missioner) to alter his decision to revoke the licence. At the inquiry held 
by the committee the applicant desired to call a witness, but the 
committee declined to allow him to do so, and the licence was revoked. 
The applicant obtained leave to apply for an order of certiorari to quash 
the order of revocation made by the commissioner on the ground that, 
by reason of the committee’s refusal to hear the witness whom the 
applicant desired to call, the rules of natural justice had been 
violated :—Held, that there were no grounds for saying that the 
revocation of the applicant’s licence was a judicial act or that the 
licence had been revoked by a judicial or quasi-judicial person, nor 
was the committee a judicial or quasi-judicial body, and, therefore, 
the application must be refused. (R. v. Metropolitan Police 
Commissioner. Ex parte Parker. Q.B.D.) eee eee eee 


PRIVATE STREET WORKS 

Objection by frontagers; works alleged to be “‘ unreasonable *’; works 
premature; jurisdiction of magistrates and quarter sessions; Private 
Street Works Act, 1892 (55 and 56 Vict. c. 57), s. 7 (d).—By s. 7 of the 
Private Street Works Act, 1892: ‘“. . . any owner of any premises 
shown in a provisional apportionment as liable to be charged with any 
part of the expenses of executing the [private street] works may. . . 
object to the proposals . . . on any of the following grounds... 
(d) that the proposed works are insufficient or unreasonable, or that the 
estimated expenses are excessive . . ."’. The word “* unreasonable ” 
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in the aforementioned section is a word of very wide import, and is not 
to be construed in a narrow or restricted sense. In considering, 
therefore, whether a scheme is “‘ unreasonable ”’, justices, or quarter 
sessions on an appeal from justices, are entitled to have regard to the 
scheme as a whole and to consider whether it is reasonable that the 
proposed works should be carried out at all, or carried out at a parti- 
cular time, and they are, therefore, entitled to hold that proposed 
works are unreasonable because they are, in their view, premature. 
Mansfield Corporation v. Butterworth (1898) (62 J.P. 500) applied. 
(Southgate Corporation v. Park Estates (Southgate) Ltd. Q.B.D.) 


PUBLIC HEALTH 

Pests; destruction; rats; notice to owner of land; validity; ‘ poison 
treatment or other work of a not less effectual character ’’; Prevention 
of Damage by Pests Act, 1949 (12 and 13 Geo. 6, ec. 55), s. 4 (1).— 
Justices dismissed an information under s. 5 (2) of the Prevention of 
Damage by Pests Act, 1949, charging the respondent with failing to 
take the steps required by a notice under s. 4 (1) of the Act for the 
destruction of rats on land owned and occupied by him which had been 
served by the local authority. The notice set out the following steps: 
‘** Poison treatment of infested land, such measures to be carried out 
to the approval of the local authority, or other work, of a not less 
effectual character, to be executed for the destruction of the rats.”’:— 
Held, that, as the “other work” had not been particularized, the notice 
had not required the respondent to take “* specified steps *’ within s. 4 
(1),and was, therefore, not a valid notice under the subsection, and that 


the prosecution should have failed in limine. (Perry v. Garner. Q.B.D.) 


Q 


QUARTER SESSIONS 
Summary offence; election by offender of trial by jury; committal for 
trial in respect of summary offence; substitution in indictment of 
different offence; Summary Jurisdiction Act, 1879 (42 and 43 Vict., 
c. 49), s. 17 (1); Administration of Justice (Miscellaneous Provisions) 
Act, 1933 (23 and 24 Geo. 5, c. 36), s. 2 (2) (a) (i)—The appellant 
appeared before a court of summary jurisdiction on three charges, 
each of which related to the making of a false declaration under 
s. 9 (1) of the Vehicles (Excise) Act, 1949, when applying for a licence 
in respect of a motor vehicle. Such an offence is a summary offence 
only, but, as the maximum punishment is six months’ imprisonment, 
a defendant has, by virtue of s. 17 (1) of the Summary Jurisdiction 
Act, 1879, a right to elect to go for trial by jury. The appellant did so 
elect, and he was committed for trial on those charges. In the 
indictment preferred at quarter sessions, however, the prosecution 
substituted for those charges counts charging the making of false 
declarations, contrary to s. 5 (b) of the Perjury Act, 1911 (an indictable 
offence punishable by two years’ imprisonment), and the appellant 
was convicted on those counts :—Held, that the power conferred by s. 2 
(2) (a) (i) of the Administration of Justice (Miscellaneous Provisions) 
Act, 1933, to substitute other charges which are disclosed on the 
depositions for the charges in respect of which a prisoner has been 
committed for trial does not apply where the charge on which the 
prisoner has been committed for trial is a summary offence and triable 
on indictment only because the prisoner has elected to go for trial 
by jury under s. 17 (1) of the Act of 1879; the substitution should 
not have been made in the presert case, and the conviction must be 
quashed. (R. v. Philips. C.C.A.) i . wee 
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1. Agricultural buildings; ‘‘ used solely in connexion with agricultural 
operations thereon”; dairy; cooling and pasteurizing milk from 
neighbouring farm; Rating and Valuation (Apportionment) Act, 
1928 (18 and 19 Geo. 5, c. 44), s. 2 (2).—The ratepayer occupied 
sixty-four acres of agricultural land and his brother occupied a 
neighbouring farm. On the ratepayer’s farm there was a dairy in which 
milk from both farms was cooled and pasteurised. The question for the 
decision of the court was whether the dairy was an agricultural 
building within the meaning of s. 2 (2) of the Rating and Valuation 
(Apportionment) Act, 1928, which defines agricultural buildings as 
‘buildings (other than dwelling-houses) occupied together with 
agricultural land . . . and . . . used solely in connexion with agri- 
cultural operations thereon *: Held, the production of milk was an 
agricultural operation and the building was, therefore, used in connexion 
with an agricultural operation, but, as the operation was not confined 
to the land occupied with the building, the dairy was not an agricultural 
building. Thompson v. Milk ay Yt gt Board ee nisaiaien J.P. _ 

distinguished. (Perrins v. Draper. C.A.) . 


2. Assessment; deduction from gross value; rate, charge, or assessment 
made by commissioners of sewers ‘‘or other like authority’; see 
defence rate levied by urban district council; Rating and Valuation 
Act, 1925 (15 and 16 Geo. 5, c. 90), s. 22 (1) (a).—An urban district 
council constructed a wall for the defence of part of its district from 
the sea under powers conferred by a private Act, and, to meet the cost, 
levied a sea defence rate on the owners of properties in the area 
benefited as specified in the Act :—Held, the average annual amount of 
the sea defence rate was not deductible from the gross value of a 
hereditament subject thereto under s. 22 (1) (a) of the Rating and 
Valuation Act, 1925, since the council were not commissioners of 
sewers “ or other like authority ’’ (which meant an ad hoc authority) 
making a “ rate, charge or assessment . . . in respect of ’’ a wall for 
the benefit of hereditaments affected within the meaning of that 
paragraph. (Havant and Waterloo Urban District Council v. —— 
(Valuation Officer) and Another. C.A.) ; : 


3. Water undertaking; “ profits basis”; water intake; special fitness; 
Altitude of hereditament.—The Metropolitan Water Board occupied 
under statutory powers as part of their undertaking a hereditament 
consisting of an intake from the River Lea with screen, fender, gauge 
house and keeper’s living accommodation, sluice house and store 
hut, and natural spring of water, about 1,950 yards of channel, an 
area of land about eight acres in extent, bridges, an iron post and 
rail fence along the New River, and short lengths of forty-eight-inch 
and thirty-inch mains. Water from the River Lea flowed through 
the intake and was then conveyed by gravity, first along a channel and 
therafter by an artificial water course known as the New River to 
the filter beds of the board at Stoke Newington, a total distance 
of about twenty-four miles. The board could usually take about 
22} million gallons a day at this intake. At the Stoke Newington filter 
beds the level of the filtered water, ready to be pumped into supply, 
was about sixty feet higher than the level of other water works 
of the board whereby about sixty feet of pumping height was saved. 
The same advantage could be obtained, subject to the necessary 
statutory or other power existing in or being obtained by the board and 
subject to the construction of a new intake, at any point on the 
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stretch of the River Lea known as the Hertford-Ware-Pound extending 
to a mile and a third, but not further downstream. The undertaking 
of the board extended into seven counties and ninety-eight rating 
areas and comprised some 255 individual hereditaments. There was 
no dispute (i) that the method of assessment appropriate was 
the “profits basis,” and (ii) that the net annual value in 
cumulo of the hereditament comprised in the undertaking 
of the board should be taken to be £1,706,016. The Hertford 
¢ rporation submitted a valuation of £5,000 as representing the net 
annual value of the hereditament in question, ascertained in accordance 
with s. 22 (1) (b) of the Rating and Valuation Act, 1925, without regard 
to the value of the undertaking in.cumulo, but, in recognition of the 
applicability of the “‘ profits basis,” reduced that figure by one third to 
£3,333 to fit in with the cumulo. The corporation regarded the value 
attributable to the intake as being capable of being estimated, not by 
process of calculation or by reference to area of land and structural 
values, but as a matter of skilled professional judgment. The valuation 
was intended to represent the special value of the hereditament, taking 
into consideration its special fitness for the board’s purposes, the special 
value being regarded as lying in a small area of about 210 square yards, 
being the intake and the site of the gauge house, and not in the channels 
on the hereditament any more than in the course of the New River all 
the way to London. At the hearing before the tribunal the board 
submitted a valuation giving a net annual value of £429 for land 
covered with water (with a rateable value of £343) and £221 for land not 
so covered, making a total net annual value for the hereditament of 
£650. The board’s calculation began with the agreed cumulo value of 
£1,706,016, with a capital value of the entire undertaking estimated 
at £103,042,380, so that the resulting percentage of the annual value 
was 1°656 per cent. The board took the value of the land as agricultural 
land at £200 per acre, adding £456 per acre on account of the natural 
channels and a further sum for buildings and other structures at 
double their estimated cost value in 1939, but no addition was made 
for the altitude of the intake and consequent benefit of gravity in the 
conveyance by way of the New River of the water passing through it. 
The valuation officer, using the same method as the board, submitted 
a valuation giving a net annual value of £677 (rateable value, £542) for 
land covered with water and £228 for land not so covered, making a 
total net annual value of £905. The Lands Tribunal were of opinion 
that it was not practicable to ascertain a net annual value for the 
hereditament truly relative to the agreed rental value of the whole 
undertaking purely by process of estimating and comparing respective 
capital values and that the value of the hereditament was enhanced 
by its fitness for assisting the board to achieve the saving in pumping 
height, and they placed a net annual value of £1,200 (with a rateable 
value of £960) on the land covered with water, and a net annual value 
(and rateable value) of £300 on land not so covered. The board 
and the valuation officer appealed:—Held (i) the “ profits basis ” 
was no more than an aid to the ascertaining of the rent at which the 
hereditament might reasonably be expected to let from year to year on 
the terms stated in s. 22 (1) (b) of the Rating and Valuation Act, 1925, 
in cases of a particular class. It laid down no inflexible code, but the 
manner of applying its general principle admitted of variation to 
suit the peculiarities of individual cases, and there might be cases in 
which there were special circumstances sufficing to justify its total 
exclusion. Nevertheless, the “‘ profits basis’? had behind it the 
sanction of long practice and judicial approval over many years, 
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and at the present time it might be said that, as a matter of law, it was 
prima facie the right method to apply in a case of this kind, the onus 
of showing special circumstances justifying a departure from it 
being on those who advocated such departure. (ii) the right way of 
applying the “profits basis’ was to estimate the aggregate capital value 
of all indirectly productive hereditaments, compute the appropriate 
percentage thereon in the way contended for by the appellants, 
and take that percentage of the capital value of the particular 
hereditament as constituting its net annual value. The Lands Tribunal 
departed from that normal treatment of indirectly productive here- 
ditaments on the “ profits basis ’’ of assessment without any findings of 
fact to justify such departure, and that failure amounted to an 
error in law. Kingston Union v. Metropolitan Water Board (90 J.P. 
69), applied. (iii) it was not legitimate to attribute a special value to 
the hereditament on account of the altitude of the intake, measured 
by reference to the pumping costs saved by the board by passing 
the water received through the intake into the New River and along 
it by gravity to the filter beds at Stoke Newington, whence it could 
be distributed (still by gravity) to the consumers in certain relatively 
low-lying parts of the board’s area; the altitude was, in effect relevant 
only in the sense that it narrowed the range of hereditaments on the 
River Lea from which the board seeking land for the purpose in 
view would be likely to make its selection, and, by narrowing the range, 
increased to some extent the price which the hypothetical vendor 
would be likely to require and which the board might reasonably be pre- 
pared to pay; but it was wrong to measure that increase by reference 
to the loss the board would sustain if deprived of the advantageous 
use it in fact made of the water received through the intake by reason of 
the layout and the relative level of other parts of its system. 
Metropolitan Water Board v. Chertsey Assessment Committee (80 
J.P. 137), applied. (iv) the appeals would be allowed and the case 
remitted to the tribunal with directions (a) that, unless they were of 
opinion that there were special circumstances justifying a different 
course, they should ascertain the net annual value in accordance 
with the procedure indicated above; (b) if there were special cir- 
cumstances, to state the facts constituting the same and to indicate 
the procedure adopted in ascertaining the net annual value; 
(c) to make such revisions in their valuation as they found necessary. 
(Metropolitan Water Board v. Hertford Corporation. C.A.) 


RENT CONTROL 
1. Closing order made in respect of dwelling-house under Public Health 


(London) Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 50), sch. V, para. 8 ; 
Housing Act, 1936 (26 Geo. 5 and 1 Edw. 8, ec. 51), s. 156 (1) (e).— 
The defendant was tenant of a part of certain premises to which the 
Rent Restrictions Acts applied. Justices, holding that the premises 
were unfit for human habitation, made a closing order in respect of the 
whole dwelling-house under the Public Health (London) Act, 1936, sch. 
V, para. 8. The landlords claimed possession of the premises, con- 
tending that s. 156 (1) (e) of the Housing Act, 1936 (which provides 
that nothing in the Rent Restrictions Acts shall be deemed to prevent 
possession being obtained of any part of a building by any owner there- 
of in a case where a closing order is in force in respect thereof) applied 
so that the defendant was no longer protected by the Rent Acts :— 
Held, a closing order made under sch. V, para. 8, to the Public Health 
(London) Act, 1936, in respect of a whole dwelling-house was not a 
closing order within s. 156 (1) (e) of the Housing Act, 1936, the closing 
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order referred to in that paragraph being a closing order which a local 
authority is given power to make by s. 12 (1) of the Housing Act, 1936, 
in respect of part of a building, and, therefore, the closing order made 
under the Public Health (London) Act, 1936, did not take the premises 
outside the operation of the Rent Restrictions Acts, and the landlords 
were not entitled to possession. (Marela, Ltd. v. Machorowski. C.A.) 


2. Reduction of rent; application by deserted wife in respect of husband’s 


flat; Landlord and Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, 
c. 40), s. 1 (1}.—The applicant had been deserted by her husband and 
granted maintenance in the High Court for herself and her child. Her 
husband was the tenant of a rent-controlled flat at Chiswick, and the 
applicant applied to the Twickenham Rent Tribunal for an order for 
the reduction of the rent of the flat on the ground that, having been 
deserted by her husband and left as his licensee in the flat, which was 
the matrimonial home, she had a right of her own derived from him to 
assert on his behalf the tenant right in the flat and make the applica- 
tion to the tribunal. The husband had refused to make an application. 
On February 14, 1953, the tribunal decided that it had no power to 
consider her application, and the applicant obtained leave to apply for 
an order of mandamus directing the tribunal to hear and determine it :— 
Held, that, though a wife deserted by her husband had a right to 
remain in possession of rent-controlled premises as long as she paid the 
rent and performed the obligations of the letting, she was a licensee 
of a very special character, not clothed with any special rights, and was 
not her husband’s agent; the only person who could apply to the rent 
tribunal was the tenant; the wife was not the tenant or the tenant’s 
agent; and, therefore, the tribunal had come to a right decision, and 
the application must be refused. (R. v. Twickenham Rent Tribunal. 
Ex parte Dunn. Q.B.D.) ... 


3. Rent tribunal; re-consideration of registered rent; change of circum- 


stances; jurisdiction of tribunal; receipt by landlord of war damage 
compensation; Furnished Houses (Rent Control) Act, 1946 (9 and 10 
Geo. 6, ec. 34), s. 2 (3).—On June 21, 1949, the tenant of a furnished 
flat referred the tenancy to a rent tribunal which fixed the rent at 
£6 6s. per week, and that rent was entered in the local authority’s 
register. Under an agreement dated May 24, 1952, a new tenant 
entered into possession at a rent of £6 10s. per week, the 4s. increase 
in rent representing an increase in rates and other outgoings. In 
October, 1952, the landlord claimed the right to re-enter on account of 
alleged breaches of covenant, and the tenant referred the tenancy to the 
tribunal, but alleged no change of circumstances under s. 2 (3) of the 
Furnished Houses (Rent Control) Act, 1946. The landlord, in his 
answer, stated that the rent and other outgoings had increased, but 
that he had refunded to the tenant the 4s. a week on having been 
informed by the clerk to the tribunal that it was an overcharge. On 
December 12, 1952, the tribunal dealt with the matter and ordered a 
reduction of the rent to £4 14s. 6d. per week, treating the increase in the 
rates and outgoings as a change of circumstances entitling them to deal 
with the whole matter at large. They also took into consideration the 
fact that the landlord had received war damage compensation in 
respect of the premises. The landlord applied for an order of certiorari 
to quash the decision of the tribunal as having been made without 
jurisdiction :—Held, that under s. 2 (3) of the Act the tribunal had 
jurisdiction to consider the reference only if there had been a change of 
circumstances; no change of circumstances had been alleged, and the 
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receipt of the war damage compensation by the landlord was entirely 
irrelevant; and, therefore, the order for certiorari must issue. Per 
Lorp Gopparp, C.J.: All that the tribunal could consider was the 
change of circumstances alleged—namely, the increase in rates, which 
gave the tribunal no jurisdiction to re-open the question of the rent. 
Per Lynskey and Parker, JJ.: The change of circumstances which 
the tribunal could consider was not limited to that alleged by the 
person applying. They were entitled to consider any change of cir- 
cumstances, but not the whole case de novo. (R. v. Fulham, Hammer- 
smith and Kensington Rent Tribunal. Ez parte Hierowski. Q.B.D.) 


4. Security of tenure; power to extend period; notice to quit given more 


than three months after decision of tribunal; Furnished Houses 
(Rent Control) Act, 1946 (9 and 10 Geo. 6, c. 34), s. 5; Landlord and 
Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, c. 40), s. 11 (1), (2) 
(b).—On September 8, 1950, a tenant having referred his contract of 
tenancy of a furnished house to a rent tribunal under the Furnished 
Houses (Rent Control) Act, 1946, and the Landlord and Tenant (Rent 
Control) Act, 1949, the tribunal gave a decision approving the rent 
and giving no direction as to security of tenure. On December 9, 1950 
(i.e., three months and one day after the tribunal’s decision), the land- 
lord served on the tenant a notice to quit expiring on December 18. 
On December 9, on being served with the notice, the tenant applied 
to the tribunal under s. 11 (1) of the Act of 1949 for an extension of his 
period of tenure. On January 19, 1951, the tribunal made an order 
extending that period, and subsequently made further orders granting 
extension :—Held, although s. 11 of the Act of 1949 was (by virtue of 
s. 11 (5) thereof) to be construed as one with the Act of 1946, it did 
not follow that “ notice to quit * in s. 11 (1) must refer to the notice 
with which s. 5 of the Act of 1946 was concerned, namely, a notice to 
quit served by the lessor at any time before the decision of the tribunal 
or within three months “hereafter; s. 11 applied to any case where a 
notice to quit had been served and the period at the end of which it took 
effect had not expired; and, therefore, the tribunal had power under 
s. 11 (2) (b) of the Act of 1949 to grant the extensions of tenure which 
they had ordered. Decision of the Court oF APPEAL (sub nom. R. v. 
St. Helens and Area Rent Tribunal. Ex parte Pickavance) (1952) 
(116 J.P. 373), reversed. (Preston and Area Rent Tribunal v. 
Pickavance. H.L.) nn see ans a wie +e “on 


ROAD TRAFFIC 
1. Being in charge of motor vehicle when under influence of drink; vehicle 


left by owner in public yard; no other person put in charge; Road 
Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 15 (1).—A person who 
leaves a motor vehicle in a road or other public place when away from 
home remains in charge of it until he puts it into the charge of some other 
person. Quaere, whether such a person continues to be in charge if he 
has left the vehicle in a car park where there is an attendant. (Haines 
v. Roberts. Q.B.D.) site ee tes sie oa ame 


2. Dangerous driving; notice of intended prosecution; time of alleged 


offence incorrectly stated; notice not invalidated; Road Traffic Act, 
1930 (20 and 21 Geo. 5, ec. 43), s. 21 (c).—At about 11.15 a.m. on 
December 4, 1952, a motor car driven by the respondent was involved 
in a collision with a lorry. Notice under s. 21 (c) of the Road Traffic 
Act, 1930, of an intended prosecution for dangerous driving was sent 
to the respondent by registered post. The notice stated correctly the 
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intended charge and the date and place of the alleged offence, but 
incorrectly stated the time as “1.15 p.m.” Justices dismissed an 
information against the respondent for dangerous driving on the 
ground that the notice did not comply with s. 21 (c) of the Act:— 
Held, that the provision with regard to the specification of the time 
of the alleged offence being only directory and not mandatory, and the 
purpose of the notice being to call the respondent’s attention, while 
the circumstances of the offence were still fresh in his mind, to the fact 
that he was to be prosecuted, the justices were wrong in holding that 
the incorrect statement of the time of the alleged offence invalidated 
the notice, and the case must be remitted to them to hear and deter- 
mine. Dictum of Lorp CoLEeripeE, C.J., in Woodward v. Sarsons 
(1875) (L.R. 10 C.P. 733, 746) applied. (Pope v. Clarke. Q.B.D.) 


3. Driving uninsured vehicle; ambiguous language of policy; acceptance 


of liability by insurers; Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
s. 35 (1).—A cover note insuring the respondent against third-party 
risks in respect of the use by him of a motor-cycle combination con- 
tained the words: ‘‘ Exclusions and special conditions: sidecar 
permanently attached ’*’. The respondent removed the passenger- 
carrying sidecar body from the combination, but left the sidecar chassis 
and wheel in position and drove the combination in that condition. 
Justices, having heard a representative of the insurers state in evidence 
that they considered themselves “on risk” at the material time 
despite the removal of the sidecar body, dismissed an information 
charging the respondent with driving an uninsured vehicle, contrary to 
s. 35 (1) of the Road Traffic Act, 1930:—Held, that, in view of the 
ambiguous language of the cover note and the acceptance of liability 
by the insurers, the Divisional Court would not interfere with the 
decision of the justices. Per Lynskey, J.: If a condition in a policy 
is so broad that it has only one meaning, which is to exclude the 
insurance company from liability when the machine is used either for 
certain purposes or under certain conditions, the court is bound by 
the clause and must act on it. But where the clause is open to two 
constructions, it is for the court to construe it contra proferentem, that 
is, against the insurance company. (Carnill v. Rowland. Q.B.D.) ... 


4. Driving uninsured vehicle; driving without licence; ‘‘ motor vehicle ” 


pedal cycle fitted with auxiliary engine; use at material time as pedal 
cycle; no removal of essential parts; Road Traffic Act, 1930 (20 and 
21 Geo. 5, ec. 43), s. 1, s. 4 (1), s. 35 (1).—At the material time the 
respondent was riding as a pedal cycle a dual purpose vehicle, namely, 
a pedal cycle fitted with an auxiliary motor which was in efficient order, 
but was not actually operating. Justices dismissed informations 
charging the respondent (i) with using on a road an uninsured motor 
vehicle, contrary to s. 35 (1) of the Road Traffic Act, 1930, and (ii) 
with using on a road a motor vehicle, not being the holder of a licence, 
contrary to s. 4 of the Act, being of opinion that, in view of the way 
in which the vehicle was being used at the material time, it was not a 
mechanically propelled vehicle within the meaning of s. 1 of the Act :— 
Held, that, as the motor was in efficient order, the vehicle was a “‘ motor 
vehicle ’’ within the meaning of the Act, and that the case must be 
remitted to the justices with a direction to convict on all the informa- 
tions. Lawrence v. Howlett ( coe: = 116 J.P. we dist ogee 
(Floyd v. Bush. Q.B.D.) . P 


88 
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5. Driving when uninsured; persons covered “ policy holder and any other 


6. 


person driving with [his] permission ”’; proviso that person driving is 
not disqualified; driver mentally defective; Road Traffic Act, 1930 (20 
and 21 Geo. 5, c. 43), s. 4 (6).—-At a court of summary jurisdiction an 
information was preferred by the appellant, a police officer, charging 
the respondent with using a motor tractor when there was not in force 
in respect of it a policy of insurance as required by the Road Traffic 
Act, 1930, contrary to s. 35 (1) of the Act. On the day in question 
the tractor was driven by the respondent, a mentally defective lad, 
whose employer held a policy covering “the policy holder and any 
other person driving with the permission of the policy holder .. . 
provided the person driving holds a licence to drive the vehicle or 
has held and is not disqualified for holding or obtaining such a licence.” 
By s. 4 (6) of the Road Traffie Act, 1930: ‘‘ A person shall be dis- 
qualified for obtaining a licence ... (b) if he is by a conviction 
under this Part of this Act or by an order of a court thereunder 
disqualified for holding or obtaining a licence.” The justices were of 
opinion that ** disqualified ”’ in the policy referred to disqualification by 
order of the court and that the insurers would have been on risk under 
the policy. They, accordingly, dismissed the information, and the 
appellant appealed :—Held, that the justices were right in the inter- 
pretation which they put on the policy and that the appeal must be 
dismissed. (Edwards v. Griffiths. Q.B.D.) as — 


Excise licence; ‘‘ goods vehicle; utility van towing unladen caravan ; 
Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, c. 89), s. 27 (1).— 
Justices dismissed an information against the respondent, who was 
charged with using a van on a public road as a goods vehicle, i.e., for a 
purpose which brought it within a class or description of vehicle to 
which a higher rate of duty was chargeable under the Vehicles (Excise) 
Act, 1949, such higher rate of duty not having been paid, contrary to 
s. 13 (2) of the Act. The van was a utility van constructed or adapted 
for the conveyance of goods, and was licensed as a private vehicle. At 
the material time the respondent was using the van for towing a cara- 
van, and no goods were being carried either in the van or in the 
caravan :—Held, that, as the whole scheme of the Act distinguished 
haulage from carriage, the vehicle was not being used as a goods 
vehicle at the material time and was not liable to be so taxed, and that, 
therefore, the decision of the justices was right. (Pearson v. Boyes. 
Q.B.D.) ‘ oon . 


Excise licence; use of vehicle for purpose not covered by licence; excise 
penalty provided by statute; no offence punishable on summary 
conviction created; Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, 
ce. 89), s. 13 (2).—Where a person uses on a road a vehicle licensed as 
a goods vehicle for a purpose in respect of which a higher rate 
of duty is chargeable, and that higher rate has not been paid, contrary 
to s. 13 (2) of the Vehicles (Excise) Act, 1949, he does not commit an 
offence punishable on summary conviction, as there are no words in 
that subsection referring to summary conviction or summary trial, or 
indicating that a criminal offence is created. He merely renders himself 
liable to an excise penalty recoverable by way of complaint before 
justices, and, accordingly, no person can be convicted under s. 5 
of the Summary Jurisdiction Act, 1848, of aiding and abetting the 
commission of a summary offence in respect of such case. (Brown v. 
Allweather Mechanical Grouting Co., Ltd. Q.B.D.) ... ies 
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8. Express carriage; permitting use without licence; conveyance of 
private party on special occasion; club outing; two non-members 
carried; no knowledge by coach proprietors’ servants that persons 
were not members; Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
ss. 61, 72.—On August 30, September 13 and 27, October 18, and 
November 1 and 15, 1952, a motor-coach was hired from the respon- 
dents, coach proprietors, by the secretary of the United Services Club, 
Rainham, to take members of the club to Gillingham football ground 
where, on each occasion, the Gillingham football club’s first team were 
playing in a league match. On November 15, 1952, the appellant and 
a traffic examiner boarded the coach and travelled to Gillingham as 
passengers. Fares were collected from them by a committee member 
of the club, but neither the respondents’ servants nor any other 
person knew that they were not members of the club. On informations 
preferred by the appellant charging the respondents with unlawfully 
permitting a motor coach to be used as an express carriage without a 
road service licence, contrary to s. 72 (2) of the Road Traffie Act, 
1930 :—Held, that with regard to the first five informations, it was open 
to the justices to find that the occasions were special and to dismiss the 
informations, but with regard to the sixth, if a coach proprietor let a 
coach to a club for the conveyance of its members and through his 
servants not taking adequate precautions allowed non-members to 
travel in it, he was liable for the acts of his servants, and, therefore, 
with regard to that occasion, there must be a direction to convict. 
(Browning v. J. W. H. Watson (Rochester), Ltd. Q.B.D.) 


9. Express carriage; use without road service licence; ‘‘ special occasion ”’; 
members of club conveyed on fishing trips; journeys on seven con- 
secutive Sundays; Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
s. 61 (2), s. 72 (1); Road Traffic Act, 1934 (24 and 25 Geo. 5, ec. 50), 
s. 25 (1).—Justices dismissed informations against the respondent, who 
was charged with unlawfully permitting a motor coach to be used 
as an express _ earrings without the requisite road service licence, 
contrary to s. 72 (1) of the Road Traffie Act, 1930. The respondent 
hired a coach in respect of the use of which he did not hold such a 
licence to a working men’s club to take members of the club on fishing 
trips on seven consecutive Sundays. All the conditions specified in 
s. 25 (1) of the Road Traffic Act, 1934, were satisfied, and the justices 
were of opinion that the occasions of the trips were “* special occasions ”’ 
within the meaning of the proviso to s. 61 (2) of the Act of 1930:— 
Held, that, to be a “special occasion” within the meaning of the 
proviso, an occasion must be special in the locality to which the journey 
was made or to the public thereof, and the fact that it was special 
from the point of view of the members of the party was not sufficient. 
The conditions in s. 25 (1) of the Act of 1934 were not definitive of 
what was a “ special occasion *’, but were additional conditions which 
had to be complied with on what would amount to a special occasion 
apart from them. The justices were, therefore, wrong in holding that 
the occasions in question were special, and the case must be remitted 
to them with a direction to convict. Per curiam, On any view of the 
meaning of “ special occasion ’’, the frequency of the journeys would 
have probably prevented the occasions in question from being special. 
Miller v. Pill. Pill v. Furse. Pill v. Mutton (J.) & Son (1933) (97 J.P. 
197), applied. Dicta of Lorp Gopparp, C.J., in Victoria Motors 
(Scarborough), Ltd. v. Wurzal (1951) (115 J.P. —— not followed. 
(Wurzal v. Dowker. Q.B.D.) ; 
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10. Goods vehicle; C licence; “‘ goods”; carriage of tools of trade; 


ll. 


12. 


window cleaner’s equipment; Road and Rail Traffic Act, 1933 (23 
and 24 Geo. 5, c. 33), s. 1 (1) (b), s. 36 (1).—By s. 1 (2) of the Road 
and Rail Traffic Act, 1933, a goods vehicle is “‘a motor vehicle 
constructed or adapted for use for the carriage of goods *’. By s. 36 (1): 
““* Goods’ includes goods or burden of any description.” The 
respondent, a window cleaner, used on a road a van, in respect of which 
he did not hold a C licence, for the purposes of his trade. The van 
carried buckets, washing cloths and leathers, and it was adapted so that 
it could carry ladders, attached to a permanent fixture, on the top. The 
respondent was charged with having unlawfully used the van in 
connexion with a trade or business carried on by him without a licence, 
contrary to s. 1 (1) (b) of the Act. The justices, being of opinion that 
the articles carried in the van were exclusively tools of trade and not 
goods carried for sale, held that the van was not being used for the 
carriage of “ goods for or in connexion with any trade or business ” 
within the meaning of s. 1 (1) (b), and they dismissed the informa- 
tion :—Held, that, as the Act did not define goods as goods carried for 
sale and in view of the terms of s. 36 (1), the van was a goods vehicle 
used for the carriage of goods in connexion with a trade or business 
carried on by the respondent, and the case must be remitted to the 
justices with a direction to find the offence Sean — v. —— 


Q.B.D.) 


Goods vehicle; person using; hire by owner to company; driver paid 
and insured by owner; orders as to journeys given to driver by 
company; use outside radius permitted by owner’s licence; Road 
and Rail Traffic Act, 1933 (23 and 24 Geo. 5, c. 53), s. 1 (3).—The 
respondent, a haulage contractor, held two B licences entitling him to 
carry goods for hire or reward within certain limits. A company held a 
C licence entitling it to hire a vehicle and use it for the carriage of goods 
without any limit as to distance. On a number of occasions the 
company hired a vehicle from the respondent with one of the respon- 
dent’s drivers and used it to carry goods outside the radius permitted by 
the respondent's licences. On each occasion the respondent paid the 
driver's wages and insurance contributions, but the driver 
received from the company orders with regard to where he was to go 
and what he was to do. The respondent was charged on a number of 
informations with unlawfully using vehicles for the carriage of goods for 
hire or reward on behalf of the company otherwise than in accordance 
with the conditions of his B licences, contrary to s. 2 (3) of the Road 
and Rail Traffic Act, 1933, and the justices dismissed the informa- 
tions :—Held, that the drivers were the servants of the respondent, and 
that, as under s. | (3) of the Act of 1933 he was in those circumstances 
to be deemed to be the person by whom the vehicles were being used, 
he was guilty of the offences charged, and the case must be remitted to 
the justices with an intimation that the offences were _— (Sykes 
v. Millington. Q.B.D.) oe “ =e 


Licence; rate of duty; haulage vehicle; unladen weight; ballast 
block; “ loose equipment ”; tractor carrying tools and ballast ; Road 
Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 26; Finance Act, 1933 
(24 and 25 Geo. 5, c. 19), s. 25, sched. VII, Dart II, para. 4 (e) (ii).—A 
cast iron block, some fifty hundredweights in weight, was fitted to a 
heavy duty tractor by its owners. It was held in position by angle-irons 
and was used as ballast. Other pieces of metal, heavy chain, and similar 
articles were also carried on the vehicle:—Held, (i) the‘carriage of 
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tools or ballast, or any other object to assist its propulsion or render it 
fit for the purposes of haulage, did not detract from the essential 
character of the tractor as a haulage vehicle, and the tractor, being 
used for “‘ haulage solely ’’, fell within the Finance Act, 1933, sch. VII, 
Part II, para. 4 (e), and the rate of excise duty was at the rate laid 
down in para. 4 (e) (ii). (ii) the iron block, when fixed to the vehicle, 
was not “ loose equipment *’ within the Road Traffic Act, 1930, s. 26, 
but formed part of the vehicle, and, therefore, must be included in its 
weight unladen, thereby increasing the rate of excise duty payable on it 
from that paid by the defendants. Darling v. Burton (1928 S.C. (J.) 11) 
and Lowe v. Stone (1948) (113 J.P. 59), considered. (London County 
Council v. Hays Wharf Cartage Co., Ltd. Q.B.D.) - vin 


13. Uninsured motor vehicle; permitting use; offence capable of being 


committed by person in charge although not owner; Road Traffic Act, 
1930 (20 and 21 Geo. 5, c. 43), s. 35 (1).—The offence of permitting the 
use of an uninsured motor vehicle, contrary to s. 35 (1) of the Road 
Traffic Act, 1930, can be committed by any person who is in charge of 
the vehicle, although he is not the owner. Dictum of MacKinnon, L.J., 
in Goodbarne v. Buck — 1 All E. R. 616) not followed. _ v. 
Singleton. Q.B.D.) . 


14. Unlicensed vehicle; driver as well as owner prosecuted; “‘ oppressive 


and undesirable ’’.—Where an offence is committed either under the 
Road and Rail Traffic Act, 1933, or the Vehicles (Excise) Act, 1949, by 
reason of a motor vehicle being used at a time when it is not properly 
licensed, the owner alone should be prosecuted. It is oppressive and 
undesirable to prosecute the driver also when he is the employee of the 
owner and in no way responsible for the licensing of the vehicle. 
(Carpenter ». Campbell and Another. Q.B.D.) cae 


15. Vehicle; excise licence; agricultural engine; goods vehicle; vehicles 


carrying lime; Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, 
c. 89), s. 4 (2), s. 27; Finance Act, 1950 (14 Geo. 6, c. 15), s. 13.—The 
applicants, Berkshire Lime Co. (Childrey), Ltd., owned three vehicles 
each consisting of an internal combustion engine and driver’s cab 
mounted on a chassis on which was also imposed a receptacle to 
contain lime fitted with a device to enable the lime to be spread on the 
agricultural land over which the vehicle was driven. The applicants’ 
business was to carry lime to the fields of farmers who employed their 
services and then spread it. They applied to the county council for 
excise licences at a lower rate for their vehicles as agricultural engines 
in accordance with s. 4 (2) of the Vehicles (Excise) Act, 1949, as 
amended by s. 13 of the Finance Act, 1950. The council, being of 
opinion that the vehicles were “‘ goods vehicles ” within the meaning 
of s. 27 (1) of the Act of 1949 which defines a “‘ goods vehicle ” as “ a 
mechanically propelled vehicle . . . constructed or adapted for use and 
used for the conveyance of goods or burden of any description, 
whether in the course of trade or otherwise ’’, refused to grant the 
application. The applicants obtained leave to apply for an order of 
mandamus directing the council to hear and determine the application 
according to law:—Held, that, as s. 4 (2) of the Act clearly dis- 
tinguished haulage from carriage and vehicles remained taxable at the 
lower rate only if they were used on the roads for the purpose of 
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haulage, the council came to a right decision on the category into 
which the vehicles in question fell for purposes of tax, and the applica- 
tions must be refused. (R. v. Berkshire County Council. Ex =— Berk- 
shire Lime Co. (Childrey), Ltd. Q.B.D.) : ‘ 


Ss 
TUTORY INSTRUMENTS 


Validity; schedules not printed; certificate of exemption; “ certificate ” 


STR 


letter from Ministry of Supply to editor at Stationery Office; effect of 
failure to print; defence under statute; Statutory Instruments Act, 
1946 (9 & 10 Geo. 6, c. 36), s. 2 (1), s. 3 (2); Statutory Instruments 
Regulations, 1947 (S.I., 1948, No. 1), reg. 7.—The appellants were 
convicted before justices of selling iron and steel in excess of the 
maximum prices permitted by the Iron and Steel Prices Order, 1951, as 
amended by subsequent price orders and set out in deposited schedules 
thereto. A copy of the order was sent by an assistant secretary at the 
Ministry of Supply to the editor of statutory instruments at the 
Stationery Office together with a letter stating that ‘‘ the deposited 
schedules had been certified under reg. 7 [of the Statutory Instruments 
Regulations, 1947] to be exempted from printing and sale as part 
of the copies of the instrument.” :—Held, that this letter did not con- 
stitute a certificate within the meaning of reg. 7 and so the Crown was 
not exempted from printing the deposited schedules and the provisions 
of s. 2 (1) of the Statutory Instruments Act, 1946, applied to them, 
and that, as the Crown had not proved that reasonable steps had been 
taken to bring ‘‘ the purport of the instrument to the notice of the 
public, or of persons likely to be affected by it, or of the person 
charged * within the meaning of s. 3 (2) of the Act, the appellants were 
entitled to rely on the defence provided by s. 3 (2) and the convictions 
must be quashed. Quaere (per PARKER, J.): (i) whether the effect of a 
contravention of s. 2 (1) of the Act of 1946 in not causing to be printed 
a statutory instrument which was required to be printed was to render 
the instrument wholly invalid; (ii) whether the defence under s. 3 (2) 
of the Act of 1946 was available in every case, whether a statutory 
instrument was required to be printed or not. (Defiant Cycle Co., Ltd. 
and Others v. Newell. Q.B.D.) ate <— re ke 


EET 


importuning for purpose of taking or selling photographs; expansive 


gestures; obstruction; persistency.—A borough council made a byelaw 
which provided: ‘‘ No person shall in any of the streets or public 
places referred to in the schedule ... importune any person for 
the purpose of taking or selling any photograph.” The defendant 
stood in front of a man who was walking along the pavement, spoke 
to him, and raised his camera as if to take his photograph. The man 
was forced to walk round the defendant in order to pass him. This 
procedure was repeated in respect of two women, and again when 
another woman passed by. A soldier then agreed to have his photo- 
graph taken. A metropolitan magistrate convicted the defendant of an 
offence against the byelaw, but on appeal by the defendant, the appeal 
committee of quarter sessions held that ‘‘ importuning ”’ involved more 
than “ offering an invitation’’ and meant exercising some kind of 
pressure in the form of expansive gestures or obstruction or following a 
person after he had passed by. They quashed the conviction. On appeal 
by the borough council to the Divisional Court:—Held, that, even 
assuming the appeal committee had placed the true construction on the 
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word “ importune,”’ there was abundant evidence that the applicant 
had importuned passers-by. The appeal, therefore, must be allowed 
and the conviction restored. (Waite v. Marylebone Borough Council. 
Q.B.D.) _ ane was ona one ~— one oes we» 447 


SUMMARY JURISDICTION 


Plea of guilty; sentence passed; subsequent application to withdraw 
plea; no jurisdiction to allow change of plea.—The respondent was 
charged with an offence under s. 186 of the Customs Consolidation Act, 
1876, and elected to be dealt with summarily. After the charge had 
been explained to her, she pleaded guilty. The magistrate, on being in- 
formed of the facts of the case, sentenced her to four months’ imprison- 
ment, but later on the same day granted an application made by a 
solicitor acving for the respondent that the respondent’s plea be 
amended to a plea of not guilty, and directed that the case be heard by 
another magistrate :—Heild, that the magistrate, having determined 
the case by passing sentence, was functus officio and had no power to 
permit the change of plea, and that an order of prohibition must 
issue prohibiting her from further proceeding in the case otherwise than 
by signing a warrant of commitment. R. v. Sheridan (1936) (100 J.P. 
319); R.v. Manchester Justices. Ex parte Lever (1937) _ J.P. si 
applied. (R. v. Campbell. Ex parte Hoy. Q.B.D.) 


SUNDAY ENTERTAINMENT 

‘** Musical entertainment *’; imitations and sketches by individual perfor- 
mer; accompaniment by piano; Sunday Entertainments Act, 1932 
(22 and 23 Geo. 5, c. 51), s. 5.—The respondent was charged under 
s. 51 (9) of the Public Health Acts Amendment Act, 1890, with 
allowing a theatre to be used for entertainment other than musical 
entertainment as defined in the Sunday Entertainments Act, 1932, con- 
trary to the terms of a licence issued to him in respect of the theatre 
under s. 51 (1) of the Act of 1890. The entertainment consisted of 
various imitations and sketches by an individual performer, accom- 
panied by a pianist playing music appropriate to and adapted to fit 
in with the various items. By s. 5 of the Act of 1932 ‘ musical 
entertainment ” is defined as “‘a concert or similar entertainment 
consisting of the performance of music, with or without singing or 
recitation.”” The justices dismissed the informations :— Held, that the 
entertainment was merely an ordinary music hall variety turn and not 
a ‘“ musical entertainment ’’ within the meaning of the definition and 
the case must be remitted to the justices with a direction to convict. 
(Barnes v. Jarvis. Q.B.D.) 


SUNDAY OESERVANCE 


‘Tradesman or other person”; estate agent; contract to effect sale of 
land on commission entered into on Sunday; Validity; Sunday 
Observance Act, 1677 (29 Car. 2, c. 7), s. 1.—An estate agent is not a 
“tradesman or other person”’ within the meaning of the Sunday 
Observance Act, 1677, s. 1, and, therefore, a contract entered into on a 
Sunday to employ an estate agent to effect the sale of land in con- 
sideration of the payment to him of a commission on the price obtained 
is not prohibited by that section. Palmer v. Snow or ae J.P. a 
applied. (Gregory v. Fearn. C.A.) 
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1. Advertisement; display “‘on date on which regulations came into force” ; 
enforcement notice requiring discontinuance of display; advertisement 
in area to which scheme under Town and Country Planning Act, 1932, 
applied; Town and Country Planning (Control of Advertisements) 
Regulations, 1948 (S.I., 1948, No. 1613), reg. 23.—A borough council 
made a planning scheme under the Town and Country Planning Act, 
1932, the scheme coming into operation on August 26, 1936. Under 
it (inter alia) certain land was specified under s. 47 of the Act as land 
protected in respect of advertisements. The Town and Country Plan- 
ning Act, 1947 (which came in force on July 1, 1948), by s. 31 (1) gave 
a new power of control of advertisements to the local planning 
authority, and by s. 31 (5) enabled regulations to be made “ so as to 
apply to advertisements which are being displayed on the date on which 
the regulations came into force.’’ By the Act of 1947 the Act of 1932 
was repealed, except that by sch. X, para. 7 (a), of the Act of 1947 any 
scheme made under the Act of 1932 remained in force so far as it 
related, inter alia, to the control of advertisements under s. 47 of the 
Act of 1932, and the provisions of that Act were to “ have effect in 
relation to any such scheme accordingly ”. Prior to the coming into 
force of the regulations on August 1, 1948, a company, on July 8, 1948, 
erected advertisement hoardings on land included in the scheme. On 
August 17, 1949, the council, to whom the local planning authority had 
delegated its powers, required the company to make application, as 
prescribed in the regulations, for the express consent of the council 
for the hoardings on the land. The company applied, but the council 
refused consent, and their decision was affirmed by the Minister of 
Town and Country Planning. On June 1, 1951, the council served on 
the company enforcement notices requiring the discontinuance of the 
display of advertisements under reg. 23 (1). The company did not 
comply with the notices, and complaints were preferred by the com- 
pany by way of appeal under reg. 23 (4) to a court of summary juris- 
diction, and were dismissed. That decision having been affirmed at 
quarter sessions, the company appealed to the Divisional Court :— 
Held, (FINNEMORE, J., dissentiente): that there was no conflict or 
inconsistency between the powers conferred on the local authority by 
the regulations made under the Act of 1947 and the powers of the 
responsible body under the Act of 1932 and the scheme made there- 
under; that, as either authority was entitled to exercise the powers 
conferred on it by the respective enactments, the council in their 
capacity as the agents of the local planning authority were entitled to 
serve the enforcement notices; and, therefore, the notices were valid 
and the decisions of the magistrates and quarter sessions were right. 
(Dominant Sites, Ltd. v. Hendon Borough Council. Q.B.D.) 


2. Enforcement notice; development prior to July 1, 1948, complained of; 
no development after that date alleged; Town and Country Planning 
Act, 1947 (10 and 11 Geo. 6, c. 51), s. 23 (1), s. 75 (1).—A local planning 
authority served enforcement notices under s. 23 (1) of the Town and 
Country Planning Act, 1947, on the owners and an occupier of certain 
fields requiring them to discontinue the use of the fields as sites for any 
structure or structures adapted or used for dwelling or camping 
purposes or for any structures ancillary thereto. The notices were 
intended to refer to development prior to July 1, 1948 (the date on 
which the Act came into force) and no complaint was made of any 
development since that date :—Held, that a notice under s. 23 (1) could 
refer only to development carried out after July 1, 1948, and, therefore, 
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the notices in question were bad and could be quashed by justices under 
s. 23 (4). (Lincoln County Council (Parts of Lindsey) v. Henshall 


and Others. Q.B.D.) 321 


3. Enforcement notice; invalid notice; application by occupier for con- 
tinuance of user, and appeal to Minister of Town and Country Planning; 
estoppel from denying invalidity; Town and Country Planning Act, 
1947 (10 and 11 Geo. 6, c. 51), s. 16 (1), s. 23 (1).—-The defendants, the 
local planning authority, served on the plaintiffs, building contractors, 
who used some land at the rear of their premises for light industrial 
purposes, an enforcement notice under s. 23 (1) and s. 75 (1) of the 
Town and Country Planning Act, 1947, to discontinue the use of the 
premises for industrial purposes within thirty days of serviee of the 
notice. The notice was invalid because it failed to lay down the 

riod after which it was to take effect (see Burgess v. Jarvis (1952) 
(116 J.P. 161), and Mead v. Plumtree (1952) (116 J.P. 589)), but the 
defendants contended that the plaintiffs were estopped from denying 
the defendants’ right to proceed on the notice and from impugning its 
validity since, after having been served with it, they had applied for 
planning permission under s. 23 (3) (a) of the Act, and had thereby 
elected to treat it as a valid notice:—Held, the plaintiffs were not 
estopped from denying the validity of the notice. (Swallow and 
Pearson (a firm) v. Middlesex County Council. Q.B.D.) one! 


4. Enforcement notice; need to specify both date on which notice takes 


effect and period within which it must be complied with; Town and 
Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 23 (2), (3); 
development; permission to use land “ for any purpose on not more 
than twenty-eight days in total in any calendar year’; information 
charging unlawful use on January 12, 1953, and on two dates in 
December, 1952; Town and Country Planning General Development 
Order, 1950 (S.I., 1950, No. 728), art. 3 (1), sch. I, Part I, class IV, 
para. 2.—The respondent was the owner of a piece of land on which, in 
1951 or during January, 1952, she stationed a caravan in which from 
that time she lived. On October 31, 1952, the local authority, acting 
on behalf of the loeal planning authority, served on her a notice 
purporting to be an enforcement notice under the Town and Country 
Planning Act, 1947, s. 23 (1), which required her to remove the 
caravan ‘“‘ within seven days after the expiry of twenty-eight days from 
the date of the service of this notice ’’. As she did not comply with the 
notice, in February, 1953, the local authority preferred an information 
against her charging her with an offence against s. 24 (3) of the Act 
in that on December 17 and 30, 1952, and on January 12, 1953, she had 
unlawfully used her land as a site for a caravan without grant of 
permission under Part III of the Act of 1947 and in contravention of 
the enforcement notice :—Held, (i) under s. 23 (2) and (3) of the Act 
of 1947, an enforcement notice should specify two periods: (a) the 
period at the expiration of which the notice would take effect, and 
(b) the period allowed for the execution of the work after the notice 
had taken effect, and, as the notice of October 31, 1952, did not specify 
the former period, it was invalid. Burgess v. Jarvis (1952) (116 J.P. 
161), followed. (ii) by the Town and Country Planning General 
Development Order, 1950, art. 3 (1), and sch. I, Part I, class IV, para. 2, 
the respondent was permitted to use her land for any purpose on not 
more than twenty-eight days in total in any calendar year. and, there- 
fore, the information was, on the face of it, bad as it alleged unlawful 
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use of the land on January 12, 1953, although twenty-eight days of 
1953 had not then elapsed, and it was also bad for duplicity as it 
alleged, not only an offence in 1953, but also offences in 1952. (Godstone 
Rural District Council v. Brazil. Q.B.D.) na os 


5. Purchase notice; service by trustees; “‘owner’’ of land; person 
entitled to receive rackrent; duty of Minister before confirming; 
Town and Country Planning Act, 1947 (10 and 11 Geo. 6. c. 51), s. 19 (1) 
(2), s. 119 (1).—In 1873 the owners of certain premises in the city of 
London granted a lease for eighty years at a rent of £350 per annum, 
and in 1922 the lessee granted an underlease for the remainder of the 
term less seven days at a rent of £1,136. In 1925 trustees, who were 
then the reversioners of the freehola, let the premises to the under- 
lessees for seventy-five years at a rent of £750, subject to and with 
the benefit of the original lease of 1873. In 1940 the underlease granted 
in 1922 was transferred to H. & Sons, who also obtained a land certi- 
ficate in respect of the lease of 1925, subject to the original lease of 
1873, and in 1942 they acquired the residue of that lease. The premises 
were destroyed by enemy action. In 1950 H. & Sons gave notice to the 
corporation of London, the planning authority, asking for permission 
to develop the site, but this was refused, H. & Sons then served a pur- 
chase notice under s. 19 (1) of the Town and Country Planning Act, 
1947, on the corporation, requiring the corporation to purchase their 
leasehold interest. This notice was confirmed by the Minister, 
and the leasehold interest was transferred to the corporation. In March, 
1952, the trustees applied to the corporation for permission to develop 
the site, and, on this being refused, appealed to the Minister under 
s. 16 (1) of the Act. The appeal was dismissed, and in September, 
1952, the trustees served a purchase notice on the corporation under 
s. 19 (1), requiring the corporation to purchase the site, and this 
notice was confirmed by the Minister on December 31, 1952:—Held, 
(i) that the meaning to be applied to the word “‘ owner” in s. 19 (1) of 
the Act was the same as that placed on it by the definition section, 
s. 119 (1); (ii) that, in view of the rent reserved by the underlease of 
1922, the letting of 1925 was not at a rackrent, and under that letting the 
trustees were, therefore, not entitled to receive a rackrent; moreover, 
even if the premises were let at a rackrent, they would not be entitled 
to that rackrent, having parted with possession of the property till 
1999; and, accordingly, they were not “ owners ” within the meaning 
of s. 19(1) and were not entitled to serve a purchase notice under that 
subsection; and the order of December 31, 1952, must be quashed. 
Where the jurisdiction of the Minister to make an order confirming a 
purchase notice under s. 19 (1) is challenged, he ought to satisfy himself 
by the necessary inquiries that he has that jurisdiction. (R. v. 
Minister of Housing and Local Government. Ex parte Corporation 
of London. Q.B.D.) : ona wee ca 


‘Works for the erection of a building”; demolition of existing - 
buildings and clearance of site; erection of new building not begun; 
Town and Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), 
s. 78 (1); interim development; conditional permission; limitation 
of time for commencement and completion of work; no reason 
given for imposing conditién; validity of condition; Town and 
Country Planning Act, 1932 (22 and 23 Geo. 5, ec. 48), s. 10 (3).— 
In August, 1937, the respondents entered into a building agreement 
with the freeholder of a site under which, on the completion of agreed 
buildings on the site, they would become entitled to a lease of the 
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premises for ninety years at an agreed rate. On August 9, 1938, 
they obtained from the local authority planning permission under the 
Town and Country Planning Act, 1932, and the Town and Country 
Planning (General Interim Development) Order, 1933, for the 
erection of the new buildings. This permission was granted subject to, 
inter alia, the condition that the work should be commenced within 
six months and completed within eighteen months of August 1, 1938, 
“ failmg which the consent shall become null and void”. Plans for 
the new buildings were approved, and on June 9, 1939, the respondents 
entered into a written contract with a firm of contractors for the 
demolition of the existing buildings, which was completed by the end of 
July, 1939. Due to the international situation no contract for 
the new buildings was entered into, and during the war the building 
project remained in abeyance, but the respondents never abandoned 
it, and execution of the scheme was resumed in November, 1948, 
when the respondents gave notice to the local authority of their 
intention to proceed. The authority refused to sanction the develop- 
ment of the site, and the Central Land Board refused the respondent’s 
claim to exemption from development charge :—Held, (i) the words 
“works for the erection . . . of a building ”’ in s. 78 (1) of the Town and 
Country Planning Act, 1947, included operations which were not in them- 
selves building operations ; in carrying out the demolition, since that was 
part of the totality of the physical work on the site necessary to carry 
out the building project, the respondents had begun “ works for 
the erection of a building’ within the subsection; and, therefore, 
planning permission was to be deemed to have been granted in respect 
of the completion of the work and no development charge could 
be determined by the Central Land Board to be payable in respect 
thereof. (ii) on the true construction of s. 10 (3) of the Town and 
Country Planning Act, 1932, the local authority were bound to give a 
reason for their decision to grant permission subject to a condition, 
and, as they had failed to do so, the application for planning permis- 
sion was to be deemed to have been granted unconditionally, and, 
therefore, the failure of the respondents to comply with the con- 
dition attached to the planning permission of August 9, 1938, did 
not prevent their proceeding with the work. Decision of CourT 
oF APPEAL, sub nom. Re 42-48 Paddington Street and 62-72 Chiltern 
Street, St. Marylebone (1952) (116 J.P. 286) affirmed. (London 
County Council v. Marks & Spencer, Ltd. and Others. H.L.)  ... 


V 

VAGRANCY 

Prostitute; wandering in public highway; indecent behaviour in parked 
motor-car; Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 3—A man who was 
driving a motor-car in the centre of Sheffield picked up two prostitutes 
and drove them to some waste land off a lane on the outskirts of the 
city. There he stopped the car and indecent conduct between him and 
the women took place in the car. Informations charging the two 
prostitutes with wandering in a public highway and behaving in an 
indecent manner were dismissed by the justices:—Held, that the 
dismissal was right, as at the time when the indecent conduct took place 
the prostitutes, being in the car, could not be said to be wandering in a 
public highway. (Carnill v. Edwards and Others. Q.B.D.) 
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WATER 
Water and watercourses; pollution of river; untreated sewage matter; 


action by riparian owner and fishery owner against local authority ; 
Rivers Pollution Prevention Act, 1876 (39 and 40 Vict., c. 75), s. 3; 
Derby Corporation Act, 1901 (1 Edw. 7, c. celxvii), s. 109 (1), s. 113; 
injunction; nuisance; local authority; licence needed for work 
necessary for compliance with injunction; form of order.—The first 
plaintiff, an angling association, was the owner or occupier of a fishery 
on the Rivers Derwent and Trent from below the confluence of the 
rivers to Borrowash Bridge on the Derwent, about seven miles above 
the confluence. The second plaintiff, the Earl of Harrington, was a 
riparian owner of a considerable stretch of both rivers. On the banks 
of the Derwent below Derby and above the plaintiffs’ waters were 
works maintained by the defendants. Immediately after passing 
Derby the river was in a reasonably pure state and supported game 
fish, but before reaching Borrowash Bridge, owing to the activities of 
the defendants, it was polluted to such an extent that it was foul and 
black and contained little or no fish. The pollution was caused by (a) 
effluent consisting of sewage matter, insufficiently treated and dis- 
charged into the river from the sewage works of the second defendants, 
Derby Corporation, and (b) heated effluent, containing suspended 
organic matter, discharged into the river from the works of the first 
defendants, a company, which admitted liability. The damage and 
danger resulting from the pollution were aggravated by the rise in 
the temperature of the water caused by large quantities of heated 
effluent which were discharged into the river from the generating 
station of the third defendants, the British Electricity Authority, 
which had been set upand maintained under the powers conferred on their 
predecessor by the Derbyshire and Nottinghamshire Electric Power 
Acts, 1901 and 1929. The water which was discharged into the river 
from the works of the electricity authority had been extracted from the 
river. On April 9, 1952, in an action by the plaintiffs, the judge granted 
a perpetual injunction restraining each of the defendants from causing 
or permitting any effluent to flow or pass from their respective premises 
into the River Derwent (a) so as sensibly to alter the quality (including 
the temperature) of the waters of the River Derwent or of the River 
Trent where they flowed past or over any part of the plaintiffs’ 
premises, or (b) so as to interfere with the enjoyment by the plaintiffs, 
or either of them, of the right of fishing in any part of their waters. 
He further ordered that the operation of the injunction be suspended 
until April 30, 1954. On appeal, the corporation contended, inter alia, 
(a) that, as the sewage works were authorized by the Derby Corpora- 
tion Act, 1901, were completed in accordance with the Act, and were 
satisfactory when completed, if at a later date, owing to an increase of 
population, over which the corporation had no control, they functioned 
so as to cause a nuisance, this was merely non-feasance on the part 
of the corporation and the plaintiffs had no right of action against 
them, or, at most, merely a right to compensation; and (b) that, in 
any event, an injunction should not be granted against a local 
authority :—Held, (i) section 109 (1) of the Derby Corporation Act, 
1901, which authorized the corporation to construct and maintain 
their sewage works, contained an express prohibition, which was of 
general application, against the corporation operating the works so as 
to cause a nuisance; although s. 113 of the Act of 1901 empowered the 
corporation to divert brooks and streams and to use them when 
diverted for carrying sewage, the first proviso to the section stated that 
the corporation were not authorized to do anything in contravention 
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of the Rivers Pollution Prevention Act, 1876, and under s. 3 of the 
Act of 1876 it was an offence to cause any solid or liquid sewage 
matter to fall or flow into any stream; the second proviso to s. 113 of 
the Act of 1901, whereby the corporation were to pay compensation 
for damage sustained by reason of the exercise of the powers in the 
section, did not apply, as a contravention of the Rivers Pollution 
Prevention Act, 1876, was not something done under the powers in 
the section; and, therefore, the corporation had no statutory defence 
to the plaintiffs’ action, and were liable to the plaintiffs for the 
nuisance; and, in regard to nuisance, the question of non-feasance, as 
distinct from misfeasance, was irrelevant, the question being whether 
the thing complained of as a nuisance was expressly or impliedly 
authorised by the Act under which the works in cuestion were con- 
structed. Glossop v. Heston & Isleworth Local Boards (1879) (44 J.P. 
36), and A.-G. v. Dorking Guardians (1882) (20 Ch.D. 595), dis- 
tinguished. Per DENNING, L.J.: The distinction between misfeasance 
and nonfeasance is valid only in the case of highways repairable by the 
public at large. It does not apply to any other branch of the law. I 
am well aware that in 1924, in Hesketh v. Birmingham Corpn. (88 J.P. 
77), Scrutton, L.J., said: “‘ The general rule is that a local authority 
is liable for misfeasance but not for non-feasance ”. But when he said 
that, I fear that, for once, Homer nodded. It would, I think, be very 
unfortunate if the exemption for non-feasance was extended to local 
authorities generally. Even in highway cases, it has been said to be 
unsatisfactory. It introduces distinctions so fine as to be scarcely 
perceptible, and it is only to be explained on historical grounds. If 
we put highway cases on one side, there are innumerable cases to be 
found where public authorities have been held liable for non-feasance 

Liability for nuisance has been applied in the past to sewage and 
drainage cases in this way. When a local authority fake over or 
construct a sewage and drainage system which is adequate at the time 
to dispose of the sewage and surface water for their district, but which 
subsequently becomes inadequate owing to increased building which 
they cannot control, and for which they have no responsibility, they are 
not guilty of the ensuing nuisance. They obviously do not create it, 
nor do they continue it merely by doing nothing to enlarge or improve 
the system. The only remedy of the injured party is to complain to 
the Minister of Health. It is very different, however, when the local 
authority themselves do the increased building, or permit it to be done, 
because they are then themselves guilty of the nuisance. They know 
(or ought to know) that the increase in building will cause the existing 
sewers to overflow, and yet they allow it to go on without enlarging the 
capacity of the sewage system. By so doing, they themselves are 
helping to fill the system beyond its capacity, and are guilty of the 
nuisance. In the nineteenth century local authorities had no authority 
over increased building. They did not build dwelling-houses them- 
selves and could not control building by others, and anyone who built 
a house had a statutory right to connect it to the sewer. But in the last 
few years, the position has radically changed. The local authorities 
have built more houses than anyone else, and under the Town and 
Country Planning Acts they have full control over the building in their 
district. They cannot now disclaim responsibility for increased 
building. By building houses themselves or permitting others to build 
them, they become responsible for any nuisance that results from the 
sewage system. (ii) where an actionable nuisance had been created, 
the court would prima facie restrain the wrongdoer from persisting in 
his activities, and, although the court might, in special circumstances, 
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leave the injured party to his remedy in damages, the mere fact that 
the wrongdoer was a local authority was not a circumstance of that 
character; the fact that, under the Defence (General) Regulations, 1939 
(S.R. & O., 1938, No. 927, as amended), reg. 56a, the corporation 
would be unable to do the necessary work without a licence from the 
Minister of Works was not a sufficient reason why the ordinary 
practice should not be followed; the court, however, would not 
impose on a local authority, or on anyone, an obligation to do some- 
thing which was impossible; and, therefore, the judge had rightly 
ordered the operation of the injunction to be suspended for a time. 
Decision of Harman, J.(Ch.D.) ({1952]1 All E.R. 1326), affirmed. (Pride 
of Derby and Derbyshire Angling Association, Ltd. and Another v. 
British Celanese, Ltd. and Others. C.A.) aay ls 





